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. Where a declaration in a suit against a railroad on account of a 


physical injury alleged that plaintiff was employed as a train-hand 
on the defendant's freight train, that by the negligence of other em- 
ployés the accident occurred (describing it) by which his fingers 
and a portion of his hand were so mashed as to necessitate ampu- 
tation, and that his capacity to labor and earn money was thereby 
permanently diminished one half, evidence as to plaintiff's age and 
capacity to labor was admissible without more specific allegations 
in regard to them. 


. After stating an injury done to the plaintiff, giving all the material 


3. 


facts touching his physical condition, his previous capacity and pres- 
ent incapacity for labor resulting therefrom, it was not error to allow 
the witness to state how much less he could do after than before 
the injury. 

We cannot see that the charge of the court was such as to constrain 
the verdict of the jury as to the amount of damages to be found. 


(a). Suit being brought for a permanent injury resulting from a rail- 


road accident, future pain and suffering may form an element in 
estimating damages, provided the evidence renders it reasonably 
certain that they will necessarily result from the injury. 





. 
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4. It is not improper to introduce in evidence standard life-tables to 
show the expectancy of life of a person of the age of the injured 
party, as a basis upon which to estimate the amount of damages he 
should recover, and such in effect was the charge of the court. 

{a). That the judge directed the jury to inquire into the plaintiff’s ca- 
pacity to labor instead of his ability to earn money is no ground of 
reversal. The capacity to labor was in fact the thing of which 
plaintiff claimed to have been deprived, and as a result thereof 
arose an inability to earn money. 

. In a suit by an employé against his employer for damages done by 
a co-employé, the question whether he himself was free from negli- 
gence, refers to negligence operating at the time of the injury. 
That he might have been negligent at some other time would not 
affect the issue. 

. The rule that positive is superior to negative testimony does not 
apply where, of two parties having equal facilities for seeing or 
hearing a thing, one swears that it occurred, the other that it did 
not. The preference the law gives positive over negative testimony 
is when one swears positively that a thing happened and another 
swears that he was present and did not see it or hear it (as the case 
may be), it being quite possible that it may nevertheless have hap- 
pened. 

. We cannot say that the verdict in this case was unsupported by ev- 

idence. 


Railroads. Damages. Negligence. Evidence. Charge 
of Court. Master and servant. New Trial. Before Judge 
CLARK. City Court of Atlanta. June Term, 1880. 


Johnson sued the Atlanta and West Point Railroad 
Company for a personal injury. He alleged as follows: 
On the 18th of September, 1877, he was employed as a 
train-hand on the way-freight trains of said company, and 
while certain cars were being shifted from one track to 
another at LaGrange, Ga., the conductor, who had the 
power to do so, under the rules of the company, ordered 
him to couple a box car-to a flat car loaded with lumber. 
In doing this his left hand was caught between the bump- 
ers of the cars, without fault or negligence on his part, and 
his four fingers and a portion of his hand were thereby 
so mashed as to necessitate their amputation. The cause 
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was that the lumber on the flat-car extended so far over 
the end of the car that while he was rising from the posi- 
tion he was in when coupling the cars, the lumber struck 
him, and, in catching to avoid falling between the cars, 
his hand was caught between the bumpers. He did not 
see the lumber extending over the end of the flat car till 
it was too late toavoidthe injury. It wasthe conductor's 
duty to give to the enginer the signals by which to regu- 
late the speed of the engine in coming back. The con- 
ductor was not near and did not give the signals, and 
Johnson had to give them and could not see the condi- 
tion of the lumber on the flat car. ° 

He was “permanently injured by the negligence of the 
defendants’ agents as aforesaid, without fault or negligence 
on his part, and he has suffered great pain, and will con- 
tinue so to suffer during his life. Hé has spent for nurs- 
ing $200.00, for physicians’ bills $300.0c, and lost four 
months’ time by reason of said injuries, of the value of 
$150.00, and has heen damaged $20.000.00, as aforesaid.” 

By amendment the following allegations were added: 
The lumber was improperly loaded on the flat-car, as de- 
scribed in the declaration, and the defendant and its 
agents were guilty of negligence in having and allowing 
said car to be so loaded. Plaintiff further alleges that his 
capacity to labor and earn money was diminished one- 
half by his permanent injury in the loss of his hand, as 
described in the declaration, and that his damage for this 
cause is $10,000.00. His damages for pain and suffering 
are $10,000.00, and for loss of time, medicine and doctors 
bills $5,000.00, and for all $25,000.00. 

The evidence is not material to an understanding of 
the errors complained of. The jury found for plaintiff 
$5,250.00. Defendant moved for.a new trial on the fol- 
lowing grounds, among others: 

(1). The court erred in allowing proof of plaintiff's age, 
over defendant’s objection, because the pleadings did not 
authorize such proof as to allow recovery for permanent 


injury. 
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(2). The court erred in allowing plaintiff to testify that 
his capacity to labor was diminished one-half, and Dr. Wil- 
son to testify that he supposed his capacity was dimin- 
ished from one-third to one-half, over defendant’s objec- 
tions, for the reasons above stated, and because that was 
not a legal mode of informing the jury of the measure of. 
damages in that regard. 

The court charged the jury as follows: 

1. The plaintiff brings this action against the defendant, 
the Atlanta and West Point Railroad Company, to re- 
cover for damages sustained by reason of an injury re- 
ceived upon their road. 

2. Upon the supposition that you may find for the 
plaintiff, and not by way of charging you that you should 
find for the plaintiff, or by way of expressing or intimat- 
ing to you any opirfion on this issue, I will state to you 
in the outset how you will arrive at the damages—how 
you will measure the damages in the case, if, under the 
principles of law given you in charge, you should find any 
damages for the plaintiff. 

3. In the first place, he will be entitled to recover, in 
case you find in his favor, whatever amount the evidence 
satisfies you he has paid out for medicine. 

4. In the second place, he would be entitled to recover 
whatever the evidence satisfies your minds he is liable for 
in the way of physicians’ bills; provided, the amount shall 
be established to your satisfaction to be reasonable and 
just. 

5. In the third place, he would be entitled to recover 
for whatever time the evidence satisfies you he lost, at 
such an amount per month as the evidence satisfies your 
minds he was making, and those things he will be entitled 
to recover whether the injury is permanent or not. 

6. If you believe from the evidence that the injury is 
permanent ; that is, it is an injury that will last him dur- 
ing his life, you will add to these items as you find them 
what you may believe from the evidence he has been per- 
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manently injured in dollars and cents; in other words, 
whatever sum of money you may find will be compensa- 
tion to him for the permanent injury you may believe, 
from the evidence, he has sustained. In order to do this, 
you must be satisfied from the evidence what he was worth 
per annum. When yon have satisfied yourselves what he 
was worth per year, you will then ascertain the cash value 
of that for his life. In order to aid you in coming to a 
conclusion on that point, certain tables contained in 
Reese’s Manual are in evidence before you. 

That table relates to annuities. An annuity isa suma 
man is entitled to per year during his whole life. Some- 
times there is a sale of that annuity, and in selling that 
annuity the present cash value of it must be ascertained. 
This table is made to show what is the present cash value 
of an annuity, according to the age of the person entitled 
to an annuity. Now turn to that table which is before 
you, as I said, for the purpose of aiding you in measur- 
ing damages in this branch of the case, and see in the 
first place how much it is established before you that this 
plaintiff was making per year. When you have satisfied 
your minds from the evidence as to that, the next thing 
before you to do will be to ascertain from the evidence 
what is the age of the plaintiff. You will then consult the 
table and ascertain as to the number of years and thous- 
andth parts of years put opposite his age. You will mul- 
tiply that by the sum you find he is entitled to per year; 
that would give you what would be the present cash value 
in case he was recovering an annuity of that sum, or enti- 
tled to annuity of that sum for and during his whole life. 
You will ascertain what his age will be after you shall 
have allowed him for the time he was disabled at the rate 
he was receiving per month, and what he was entitled to 
for the lost time, and from his age then you will find what 
he will be entitled to prospectively. As I said, that would 
give you what he would be entitled to as cash value of 
that sum per year, provided it was an annuity. Now, 
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when the evidence has satisfied your minds what the age 
of the plaintiff is, and the table the number of years to 
be computed in favor of a man of that age upon his value 
as an annuity, you will see, then, if you ought to deduct 
from that anything on account of the less ability he would 
have to labor and to earn money. If you think you ought 
to deduct anything from that amount, do so; but if you” 
do not think you ought to, in consideration of his age and 
the principles of the table, you need not deduct anything. 
As I said before, it is all before you that you may come 
to a conclusion as to what the plaintiff is entitled to for 
the permanent injury. When you have satisfied your 
minds, according to the principles of law given you in 
charge, that he would be entitled to recover for the per- 
manent injury, as I should have before said, in case he 
should have been disabled entirely for work, as if he had 
lost his life and somebody was suing the railroad for the 
homicide, you will see then how much less he was worth 
on account of the injury; was he worth athird or a half 
less, or any other fraction you may deduce from the evi- 
dence, according as his ability to labor has been lessened ? 
After you have found the sum he should have, in your 
judgment, for his permanent injury, the gross sum, as 
though he had been entirely disabled, you will deduct 
from that, after calculation, how much he was disabled, 
the fractional proportion of disability established by you 
from the evidence. Then you will set that down as what 
he is entitled to for the permanent injury. 

7. He is also entitled to receive at your hands some 
sum for pain and suffering endured on account of the in- 
jury, if you believe from the evidence that he endured 
pain and suffering. What that shall be we have no stan- 
dard, such as you see in reference to other items of dam- 
ages. That has to be left to the enlightened conscience of 
an impartial jury, because, mathematically, it is impossi- 
ble to compute in dollars and cents as to the amount of 
pain and suffering endured. You must find that out 
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from the evidence, and in considering that you may have 
regard to the nature and extent of the injury, and you 
will ascertain from the evidence what a man must neces- 
sarily suffer who receives an injury of that character. 

8. If you believe from the evidence, and the evidence 
before you is definite and tangible, that he is liable still all 
through his life to suffer pain on account of this injury, 
you may add something for that. As in the other case, 
this is addressed to the enlightened conscience of an im- 
partial jury. You will take care on both points to be rea- 
sonable and just, and not oppressive. 

g. Those, I believe, are the principles of law applicable 
to this case, on the subject of damages in finding for the 
plaintiff, in case, under the principles of law I shall give 
you in charge and the application of it to the evidence, 
you shall think he is entitled to recover. * * * 

10. There is another element in the case necessary to 
entitle the plaintiff to recover, that is—that at the time 
the accident happened he could not have avoided it by 
the exercise of ordinary care. If at the time the accident 
happened he could have avoided it by the exercise of or- 
dinary care, the plaintiff would not be entitled to recover. 

11. There is another principle of law applicable to this 
case. I have charged you, in the first place, that you must 
be satisfied the defendant was negligent, and in the sec- 
ond place (always meaning from the evidence), that the 
plaintiff could not have avoided the injury by the exer- 
cise of ordinary care, and now, in the third place, although 
the road may have been negligent, and although the 
plaintiff may not have been able to have avoided the ac- 
cident by the exercise of ordinary care, yet, if his negli- 
gence in any way contributed to the injury at the time it 
occurred, the plaintiff cannot recover. *.* * 

17. The law gives the preponderance over the negative 
testimony. If a man, for instance, says a thing happened, 
swears it occurred, and another swears it did not occur, or 
that he did not see it happen ; but if it is also deducible 
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from his evidence that if it did happen he was obliged to 
have seen it-—that evidence, although negative in its char- 
acter, would be positive evidence. The jury in such case 
would be controlled by the greater weight of the whole 
testimony in reference to any given point or points, tak- 
ing into consideration where there is positive and nega- 
tive testimony. Also, when a witness swears positively 
that he saw a thing and that it did happen, and another 
witness swears positively that it did not happen, both the 
witnesses having equal opportunity of seeing, it is posi- 
tive evidence both ways. The preference the law gives 
positive over negative is when one swears positively that 
a thing happened and another swears that he was present 
and did not see it or hear it (as the case may be), it being 
quite possible that it may have happened although the 
other may not have seen or heard it. 

The charge is erroneous in the following particulars, 
Viz: 

(a). It compelled the jury to give damages for each and 
every item mentioned in the first nine paragraphs thereof, 
numbered from one to nine inclusive, if for either. 

(b). The fourth division, as to physician’s bill, etc., was 
wrong. 

(c). The sixth division was wrong in that it treated the 
table in Reese’s Manual as absolutely correct and abso- 
lutely binding on the jury. That was error as to its legal 
effect, and was stating to the jury the court’s opinion as 
to the weight and effect of that evidence. So much of it as 
allowed them to deduct from the present value of the actual 
injury was obscure, and put so as to mislead the jury. It 
also put ability to labor instead of ability to earn money, 
as the thing to which the jury should attend, and charged 
as to the table of numbers of years to be computed when 
it was not in evidence, and that division of the charge is 
otherwise erroneous. 

(d). The seventh and eighth divisions, as to damage for 
physical pain and suffering, is error in piling permanent 
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suffering on to the pain at the date of injury and sickness, 
and because it is not left optional with the jury to give 
such damages first mentioned, and is otherwise erroneous. 

(4). The court erred in confining the jury, when consid- 
ering whether plaintiff was negligent, to the time when 
the accident happened or occurred, as he did in the 
eleventh division of the charge. 

(5). (Unnecessary to recite.) 

(6). The seventeenth division, as to positive and negative 
evidence, did not state correctly the law on that point. 

(7). The verdict is contrary to law, strongly and decidedly 
against the weight of the evidence, and excessive, and 
without evidence to support it. 

The court refused a new trial, and defendant excepted. 


N. J. HAMMOND, for plaintiff in error. 
HOPKINS & GLENN, for defendant. 


CRAWFORD, Justice. 


This was a suit brought by Allen Johnson to recover 
damages from the Atlanta and West Point Railroad Com- 
pany for a permanent injury sustained by him in the loss 
of his left hanc; also the expense of nursing, medicine, 
physician’s bill, loss of time, and the pain and suffering 
endured, which, as alleged, was caused by the agents of 
said company, and without fault on his part. 

The jury, upon the trial of the case, gave him $5,250.00 
damages. The defendant made a motion for a new trial 
which the court refused, and this refusal is alleged as 
error. 

1, 2. The two first grounds of the motion for a new 
trial are, that the court allowed proof of the plaintiff's 
age, and capacity to labor, over defendant’s objection 
when the pleadings did not authorize such proof as to 
allow recovery for permanent injury ; and because plaintiff 
and witness Wilson were allowed to testify that his 

v 66—17 
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capacity to labor was diminished one-half and one-third 
for the same reason, and also because it was not a legal 
mode of informing the jury of the measure of damages 
in that regard. 

We neither appreciate the importance, nor recognize 
the legal necessity of averring in the declaration the plain- 
tiff's age, any more than we do that his size, weight 
health, strength, or capacity for physical endurance should 
have been averred, before the proof thereof could have 
been received upon the issues necessarily raised by the 
averments which were made. 

The testimony showing that the plaintiff's capacity to 
labor was diminished was abundantly authorized under 
the pleadings, for it was distinctly alleged that he was 
employed as a train-hand on the way-freights of the said 
company, and that his fingers and a portion of his hand 
were so mashed as to necessitate amputation, and that 
his capacity to labor and earn money was thereby perma- 
nently diminished one-half. 

The exception to the testimony of the plaintiff and 
Wilson would have been well taken, had they not both 
fully testified as to all the material facts touching his 
physical condition, and personal incapacity for labor, be- 
fore they stated how much less he could then do, than he 
could have done before his injury was received. Having, 
however, done this, their testimony as delivered was per- 
fectly competent. 

3. The next error assigned is that the judge compelled 
the jury, by his charge, to give damages for each and 
every item mentioned in the first nine paragraphs thereof, 
if for either. After stating the nature of the suit, the 
judge instructed the jury how they were to measure the 
damages in the case, if they should find any for the plain- 
tiff, but in this same connection he warned them that 
what he should say was not by way of chargirg them that 
they should find for him, nor by way of expressing or 
intimating any opinion on the issue. His instructions 
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then were, that if they should find for the plaintiff, that 
he would be entitled to recover the amount which the 
evidence showed that he had paid out for medicine; rea- 
‘sonable and just physician’s bill; for the time lost at 
such’an amount per month as the evidence showed that 
he was making; for the permanent injury which they 
from the evidence believed that he had sustained; for 
‘the pain and suffering wich he had endured by reason of 
‘tthe injury; and if the evidence submitted was definite 
and tangible that he was to suffer pain all his life, then he 
‘was entitled to something for that. 

An examination of the full text of the charge, does 
not impress us as compelling the jury to give damages for 
each and every item mentioned in the first nine paragraphs 
if they were given for either. Each one was made to 
‘rest on its own merit, and on the proof by which it was 
sustained, and to this we can see no objection. 

But we have had the gravest possible doubts upon the 
question of allowing damages to be recovered for the 
pain and suffering which the court charged the jury the 
plaintiff was entitled to if they believed that he was 
liable to suffer the same all through his life on account of 
this injury. The doubts arose first, because damages for 
his permanent injury had been alrcady specified, which 
might be sufficient to have included in their minds this 
also, and second because it was so conjectural, so uncer- 
tain, and so difficult of ascertainment, that we had great 
misgivings as to whether it should have been allowed to 
enter as an additional element of damages into the case. 
But the judge guarded it so thoroughly, and placed the 
jury in such full possession of the nature of this ground 
of damages, that after much hesitation, and in view of all 
the facts of the whole case, we have concluded that it 
should not be sent back for a third trial on this account. 

Besides, it is to be remembered that no second action 
can be maintained in such a case as this, no difference 
how much suffering or pain may be endured, and for that 
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reason such damages are held recoverable where the evi- 
dence renders it reasonably certain, that they will xecessa- 
rily result from the injury. 1 Duer, 233-240; 26 N. J. 
Eq., 474; 44 Miss., 466; 18 N. Y., 534; 48 N. H., 541; 
18 Ill., 416; Thompson on Car. Pass., 564. 

4. The fourth ground of error is, that the judge treated . 
the table in Reese’s Manual as absolutely correct and bind. 
ing on the jury as to the present value of plaintiff's dam- 
ages for the permanent injury, and in putting the ability 
to labor instead of the ability to earn money as the matter 
to be passed on by the jury. 

How or where the court treated this table as stated 
does not appear to us. On the contrary, he says: “In 
order to aid you in coming to a conclusion on that point 
certain tables « ontained in Reese’s Manual are in evidence 
before you.” He then further instructed them that the 
calculation was based on an annuity, what an annuity 
was, and that the table was made to show what the cash 
value of one was according to the age of the owner; in 
other words he instructed the jury on that part of the 
evidence submitted, “It is not improper to introduce in 
evidence standard lite-tables to show the expectancy of 
life of one of the age of the injured party, as a basis 
upon which to estimate the amount of damages he should 
recover.” Thompson on Car. Pass., 565; 26 lowa, 124; 
9 Wall., 513. And it is always the duty of the court to 
instruct the jury upon the evidence. 

On the second branch of the exception taken in this 
same ground, wherein it is complained that the judge 
should have directed the jury to inquire into the plain- 
tiffs capacity to earn money, instead of his ability to 
labor, we think that the two are so closely connected as 
to make but little difference in this case as it was de- 
clared upon, and as the testimony disclosed the complaint 
of the plaintiff. But ability to labor was the thing he 
was really deprived of by the loss of his hand, and was 
therefore put properly before the jury. 
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5. That the court erred in confining the jury to the 
consideration of the plaintiff's negligence “ at the time” 
of the injury, as it may have worked damage to the de- 
fendant. 

The right of the plaintiff to recover, turned upon what 
transpired when the injury was sustained; therefore it 
was immaterial whether he had been negligent at some 
other time or not, as that could in no wise affect the ques- 
tion so as to relieve the defendant, if it were liable at that 
time. 

6. Error is assigned on the following charge of the 
court in regard to the preponderance of positive over 
negative evidence: “If a man, for instance, says a thing 
happened, swears it occurred, and another swears it did 
not occur, or that he did not see it happen; but if it is 
also deducible from his evidence that if it did happen he 
was obliged to have seen it—that evidence, although neg- 
ative in its character, would be equal to positive evidence. 
The jury in such case would be controlled by the greater 
weight of the whole testimony in reference to any given 
point or points, taking into consideration whether there is 
positive or negative testimony. Also, when a witness swears 
positively that he saw a thing and that it did happen, and 
another witness swears positively that it did not happen, 
both the witnesses having equal opportunity of seeing, it 
is positive evidence both ways. The preference the law 
gives positive over negative is when one swears positively 
that a thing happened and another swears that he was 
present and did not see it or hear it (as the case may be), 
it being quite possible that it may have happened although 
the other may not have seen or heard it.” 

This charge sets forth substantially the law. It might 
have been more accurately stated in that part of it where 
it is said that, “if it were also deducible from his evidence 
that if it did happen he would have been obliged to have 
seen it,” by saying that if the thing sworn to had hap- 
pened he would have been obliged to have seen it. Still 
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the difference is not sufficient to make any impression on 
the minds of the jurors 

7. The last ground of error is that the verdict is con- 
trary to law, against the weight of evidence, and exces- 
sive. 

The verdict is not contrary to law, unless it is because it 
is excessive, and upon this ground this court is not per-. 
mitted to substitute its estimate of the damages for that 
of the jury. 

We appreciate the extreme difficulty which must attend 
honest and upright jurors in determining with accuracy 
and fairness the real damages sustained in these cases ;. 
their sound sense and deliberate. judgment, based upon 
all the testimony, must finally determine how much should 
be allowed as compensation for the injuries suffered. 
They are to be aided in this delicate and responsible duty 
by the judge, who should caution and counsel them 
against excessive findings. In this case the judge warned 
the jury to take care to be reasonable and just, and not 
oppressive. They have said how much the damages were, 
and our law has declared that, “the question of damages 
being one for the jury, the court should not interfere 
unless the damages are either so small or so excessive as 
to justify the inference of gross mistake or undue bias.” 
Code, §2947. 

Whilst we would not have estimated the damages so 
great as here found, yet for wise purposes the law imposes. 
this duty upon the jury, and when they have spoken, 
under the evidence and law, the court has no power to. 
alter it unless for the reasons named in the statute; none 
appearing, the verdict must stand. 

Judgment affirmed. 
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DEAN, executor, vs. FEELEY ¢¢ ai. 


. Where pending a suit the plaintiff died, and an order was taken 
which recited that the death had been suggested of record, motion 
to make parties made and notice given to the opposite party, and 
which ordered the suit to proceed in the name of the legal repre- 
sentative of the deceased, objection to such order on the ground 
that the motion was not in writing, should have been made at the 
time ; where the case proceeded to trial, and no objection was made 
until a second trial at a subsequent term, it was then too late to 
raise the point. 

(a) In the present case, if there was any defect in the original order, 
it was cured by a motion in writing and order based thereon, made 
after the court had ruled the original order insufficient. 

. Where, pending an action of ejectment by a minor, she died, the 
action did not abate, but her legal representative could be made a 
party and proceed for the recovery of the land and mesne profits as 


well as costs. 
. Upon the death of a minor plaintiff in ejectment the declaration: 


could not he amended by adding demises in the name of her guar+ 
dian and legal representative. 


Parties. Practice in the Superior Court. Ejectment. 
Administrators and executors. Before Judge FLEMING. 
Chatham Superior Court. December Term, 1880. 


Reported in the decision. “ 


Jas. ATKINS; JNO. G. CLARK; GEO. A. MERCER; R. 
E. LESTER, for plaintiff in error. 


J. R. Saussy ; CHISHOLM & ERWIN, for defendants. 


SPEER, Justice. 


This is a common law action in ejectment and for 
mesne profits. 

John Doe declared on the demise of Mary L. O’Byrne, 
who, as a minor, was represented by her guardian, J. R. 
Dean. The suit was filed in office October Ist, 1875, and 
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stood for trial at the May term, 1876. Onthe 7th day of 

July, 1876, Mary L. O'Byrne died testate, having by her 
will named J. R. Dean to be her executor. During the 
May term, 1877, her death was suggested and case con- 
tinued. During same term, on 2d July, 1877, on notice 
to the defendants, an order was taken that the suit pro- 
ceed in the name of J. R. Dean, as her legal representative, 

said order reciting that she was a minor at her death, and 

Dean being her guardian, and he also being the duly quali- 

fied executor to her will. Afterwards, on 26th February, 

1878, the case came on for trial, both parties claiming 

under the will of Lawrence O'Byrne. A special verdict 

was rendered by the jury and judgment had for the defend- 
ants. To this plaintiff excepted, and by writ of error 
brought the cause here. The judgment below was 

reversed, and a new trial ordered by this court. See 61 

Ga., 77. 

The cause came on again for trialon 1oth January, 1881, 
in the court below, and when the pleadings were read to 
the jury, counsel for defendants objected, as Mary L. 
O’Byrne was dead, there was no proper party in whose 
name the suit could proceed, denying that Jesse R. Dean 
had been legally substituted in place of his testatrix by 
legal operation of the order heretofore granted making 
hinr a party. 

The court sustained the objection and plaintiff ex- 
cepted. 

Plaintiff's counsel then “moved the court in writing,” 
on due notice to defendants’ counsel, that Jesse R. Dean, 
executor of the said Mary L. O'Byrne, be made party 
plaintiff in said cause, which order was allowed by the 
court. 

Thereupon defendants’ counsel moved the court to dis- 
miss the action upon payment of accrued costs, alleging 
as a ground for this motion that there was no party to 
the suit who could prosecute the case for any other pur- 
pose than the recovery of costs, which motion the court 
sustained and plaintiff excepted. 
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After the decision of the court was announced, but 
before the same was entered on the minutes or reduced 
to writing, counsel for plaintiff moved to amend the 
declaration by adding three distinct demises, one by Dean 
as guardian, one by him as administrator, by virtue of his 
guardianship, and one by him as executor of the will of 
Mary L. O’Byrne. The court refused the motion and 
plaintiff excepted. 

1. The first ground of error assigned, is that ‘the court 
erred in sustaining defendant’s objection to the order of 
2d July, 1877, making Jesse R. Dean a party plaintiff as 
the representative of Mary L.O’Byrne. It was sustained 
because “no motion in writing’? was made by counsel for 
plaintiff preliminary to granting said order, as was required 
by section 3421 of the Code. 

This section provides that “when a plaintiff or complain- 
ant in any cause, now or hereafter pending dies, the execu- 
tor or administrator of such plaintiff or complainant may be 
made parties on motion, to be made in writing, of which 
defendants or their counsel shall have notice.”’ While no 
such motion in writing appears on the record as contended 
for by counsel for defendant, yet it does appear that the 
death of Mary L. O’Byrne was suggested of record, and 
that a written order was taken and allowed by the court 
and which order recited on its face “ there was a motion and 
notice to defendants,” andof which order counsel for 
defendants had notice, making said Deana party plaintiff, 
and the same was entered on the minutes. Said order 
was taken without objection, parties made and said ~ 
cause proceeded under it to trial, and by writ of error to 
this court, and the judgment below reversed. We think 
that it was the duty of defendants to have objected to 
said order at the ftime it was offered, so that the same 
might be amended, if any good objection they had; and 
not having done so, and having proceeded to trial under 
it, they have waived any want of formality or regularity 
in the passing of said order. The order recites, “there 
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was a motion and notice to defendants,” and this we are 
bound to hold was presumptively true, as the record 
imports verity; and after such a lapse of time defendants 
should not be heard to question it. Moreover, we are 
inclined to think the order in writing is a substantial com- 
pliance with the statute. 5 Ga., 241 ; 43 /b., 280; Code 
3587. 

However this may be, we think the objection came too. 
late, and the subsequent action of the court has relieved 
it of all difficulty by having Dean made a party according 
to the strictest construction of the statute, if such action 


was necessary. 
2. The second and third grounds of alleged error are— 
(1st.) That the court sustained the motion “ to dismiss 
the action on payment of accrued costs,” for the reason that 
there was no party to the suit who could prosecute the 
case for any other purpose than the recovery of costs. 
(2.) That the court refused to allow the amendments of 


the new .lemises proposed by plaintiff in error. 

We are satisfied that both of these questions were 
adjudicated and settled in this case, when it was before this. 
court on a former writ of error. See 61 Ga., 77. 

The court then held “ that the action did not abate on 
the death of Mary L. O’Byrne, who died testate.” “ That 
the first proper step to have been taken would have been 
(as has been done here) to make her legal representative a 
party, and a recovery could be had upon the declaration.” 
This court did not mean a recovery alone “of costs 
accrued,” but of the premises, mesne profits and costs, if 
the evidence was such as to authorize it. 

So also as to the amendments proposed, the court held 
then that the allowance of these amendments was error, 
and we find from an inspection of the record they are 
identically the same which this court disallowed on the 
former writ of error,on the ground doubtless that said 
amendments were unnecessary in the state of the plead- 
ings as shown by the record. 
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We hold, therefore, that these questions having been 
adjudicated when the cause was here, they are now deter- 
mined and settled, and that the court below erred in 
dismissing plaintiff's suit on the payment of “accrued. 
costs.” 

Code, §§3251, 3389, 3365 ; 4 Ga., 120; 43 /b.,230; 55 0., 
253; 63 /6., 243; 53 /6., 498; 8 John, 507; 1 Salk,8; 48 
Ga., 537; 61 16., 77; 52 16., 249; 62 1b., 604. 

Judgment reversed. 


PEASE vs. PEASE. 


A motion for new trial must be made during the-term when the de- 
cision complained of was rendered, and a brief of the evidence 
must be filed under the revision and approval of the court. If, 
instead of pursuing the course prescribed by strict law, a party en- 
ters into a consent order for the brief of evidence to be filed with- 
in a specified time, and to argue the motion in vacation, time is of 
the essence of the contract, and the movant must abide by his bar- 
gain. Where the order passed in term time provided for the filing 
of a brief of evidence within sixty days thereafter, and the brief 
though filed within the time, was never agreed upon, nor was pre- 
sented to the court for approval until several months after the pre- 
scribed time had elapsed, the judgment of the court dismissing the 
motion on that ground will not be reversed. 


Practice in the Superior Court. New Trial. Before 
Judge FLEMING. McIntosh County. At Chambers. Au- 
gust igth, 1880. 


Reported in the decision. 


MELDRIM & FRASER; W. U. GARRARD, for plaintiff 
in error. 


W. A. Way; R. E. LESTER, for defendant. 


SPEER, Justice. 


Augusta J. Pease made application for a year’s support, 
and at the November term, 1879, of McIntosh superior 





278 SUPREME COURT OF GEORGIA. 


Pease vs. Pease. 


court the case was tried on the app-al and verdict ren- 
dered for the plaintiff. The defendant below filed a mo- 
tion for a new trial, and during the term of the court (on 
the 29th of November, 1879,) took an order “that the 
motion for a new trial be heard and decided in vacation 
on ten days’ notice by either party to the other, and that 
the movant save sixty days in which to file a brief of evt- 
dence, and that either party shall have the right to file 
bill of exceptions to the judgment on motion for new 
trial, within thirty days from the filing of same in the 
clerk’s office of this court, and that this order operate as 
a supersedeas.” 

It further appears that the brief of evidence on the 
same day was filed in the clerk’s office for revision and 
approval. This brief of evidence after this (but at what 
time the record does not disclose), passed into the pos- 
session of the attorneys for the defendant in error and 
was received back by the attorneys for plaintiff in error, 
on the third day of August, 1880, without correction or 
agreement. The same being returned to attorneys for 
defendant in error for correction or agreement, said attor- 
neys on the 6th of August, 1880, delivered to attorneys 
for plaintiff in error a new and different brief of evidence. 
On the following day, the 7th of August, 1880, counsel 
for plaintiff in error sent both of these briefs to the judge 
with the request that he revise and approve the movant’s 
brief of evidence and decide the motion upon written 
argument then submitted. The judge refused to revise 
and approve the brief of evidence, and dismissed the mo- 
tion for a new trial on the ground “that the brief of evi- 
dence was not filed under the revision and approval of 
the court, and had not been submitted for revision and 
approval within sixty days from the adjournment of the 
court, as required by the order of the court.” To this de- 
cision dismissing said motion the plaintiff in errcr ex- 
cepted. 

In the case of the Western & Atlantic Railroad Com- 
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pany vs. Tillman W. Fohnson, 59 Ga., 626, this court ruled, 
“Tf instead of resting on and pursuing the strict law of 
new trials, a party enters into a consent order to file his 
motion, within a given time after the adjournment of 
the court, and to file an approved brief of the evidence 
within the same cime, he must abide by his bargain. 
Time is of the essence of the contract, and an excuse for 
delay should amount to providential cause or be disre- 
garded.” 3 Kelly, 217; 5 Ga., 399; 8 Ga., 111; 55 Ga., 342; 
60 Ga., 123. 

It is insisted by counsel for plaintiff in error that the 
failing to have the brief of evidence revised and approved 
was merely technical, and that in the exercise of a sound 
discretion the court should have waived the limitation 
provided for in the consent order, and revised and ap- 
proved the brief when tendered, and we are asked to con- 
trol this discretion by reversing the judgment dismissing 
the motion on this ground. 

The rule of court imperatively requires that the brief 
of the testimony in the cause “shall be filed by the party 
applying for such new trial under the revision and appro- 
val of the court,”’ and §3719 of the Code requires that “all 
motions for new trial must be made, except in extraor- 
dinary cases, at the term at which the trial was had.” It 
is evident that the law deemed it the wisest and best 
policy to have this proceeding prepared while the facts of 
the case were fresh in the mind of court and counsel, and 
also to expedite a final determination of. the case. Our 
own experience has satisfied us of the wisdom of this 
rule; and when it is extended as a matter of convenience 
or of necessity, it is best its strict terms should be fulfilled. 
Those who have experience on the circuit bench well un- 
derstand the embarrassments that often arise both to 
court and counsel by these orders of postponement in 
agreeing upon and approving the brief of evidence after 
a lapse of months from the trial, and nothing contributes 
more to a fair and just review of the cause here than to 
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have a faithful and literal report of the evidence upon 
which verdicts rest and judgments are pronounced. We 
therefore recognize the wisdom and good policy of en- 
forcing those rules that are more likely to lead to such 
a result. 

This much we deemed it proper to say in reply to the 
plea that this was a technical rule that should not be 
strictly enforced. 

We are of opinion the case quoted in 59 Ga., 626, con. 
trols the principle of this case. 

Let the judgment of the court below be affirmed. 


THE BANK OF WASHINGTON vs. ELLINGTON. 


. The verdict in this case is not supported by the evidence. 

. Charges which are not founded on the evidence should not be 
given. 

. It was error for the court to charge that the issue was mainly one 
of law, when in truth the issues of fact were such as to control the 


case. 


Verdict. New Trial. Charge of Court. Before Judge 
POTTLE. Wilkes Superior Court. May Term, 1880. 


Reported in the decision. 
F. H. & Jno. D. COLLEY, for plaintiff in error. 
S. H. HARDEMAN, for defendant. 

CRAWFORD, Justice. 


The Bank of Washington had a f. fa. against Z. D. 
Colley for $478.98, which was paid off by S. C. Ellington 
to remove the lien of the same from the land of the 
defendant, upon which he held a mortgage. He paid this 
sum, as he alleged, upon the representations of the officers 
of the bank that there was that amount due, when in fact 
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there was only $422.00 due, as there had been pfatd on 
their fi. fa. the sum of $56.00, which had never been 
entered as a credit thereon. 

The facts, as shown by the record, and upon which 
Ellington claimed the right to recover, were substantially, 
that another and younger f. fa. in favor of Franklin & 
Whitney had been levied upon three bales of Colley’s 
cotton, notice of which having been brought to the presi- 
dent of the bank, he said to the sheriff that if either of 
the fi. fas. against Colley had to take the cotton, that he 
intended to claim the money on the bank’s, and notified 
the sheritf to hold it up. 

This notice having been communicated to the attorney 
representing the Franklin & Whitney f. /fa., he said to the. 
sheriff that he would see the president of the bank and 
arrange it. On the following day two bales of the cotton 
were turned over by the sheriff to Green Bros., and one 
to the attorney for Franklin & Whitney, as directed by 
him; and who swears that zs only reason for releasing the 
cotton levied on, and ad/owing the Green Bros. to take two 
bales of it, was the information he received through the 
sheriff of what the president of the bank had said about 
claiming the money on the bank fi. fa. Several days after 
the cotton had thus been disposed of, the sheriff told the 
president of the bank that the Green Bros. had gotten 
two bales of it, and to which he replied that he was glad 
of it, because they had supplied Colley with the means 
to make his crop. 

Under the testimony and charge of the court the ver- 
dict was for Ellington, and for $56.00. A new trial was 
-denied the bank and it excepted. 

The material errors complained of are— 

(1.) The want of evidence to support the verdict. 

(2.) That the court charged the jury: If an execution 
creditor, having the older lien on a fund in the hands of 
the sheriff, allows such fund by his consent to be applied 
to a younger fi. fa., it shall be considered an extinguish- 
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ment fro tanto of such creditor's lien so far as third per- 
sons may be concerned. 

(3.) That if you believe from the evidence that the 7. 
fa. of Franklin & Whitney was levied on the cotton, and 
taken possession of by Crafton, the sheriff, and while it 
was in his possession the bank, through its president, con- 
sented that Green Bros. should have two bales, and 
Franklin & Whitney one, and that was carried out, the 
lien of the bank 7. fa. was extinguished to the extent of 
the value of two bales of cotton, so far as third persons 
are concerned. 

(4.) Because the court said to the jury: The issue 
before you is mainly one of law, 

1. Upon the first ground of error assigned, which is 
that the verdict is without sufficient evidence to support 
it, we have to say that it nowhere appears that any repre- 
sentation of the amount due upon the execution was ever 
made by any officer of the bank to Ellington, or by any 
one for it.. Neither does the evidence show that there _ 
was paid, as alleged in plaintiff's declaration, $56.00, which 
payment had never been entered asa credit on said execu- 
tion, nor does any fact stated by any witness authorize a 
credit to be so entered. The allegations were ‘unsup- 
ported by the proof. 

Whatever might be the right to recover upon the repre- 
sentations alleged, when there had been acts of the plaintiff 
which extinguished a part of the debt, on comstat that 
an allegation that a payment had been made, and not 
entered, would give the same right. 

2. The objection to the charge of the court in the second 
and third grounds is, that there is no testimony going to 
show that the bank ever gave its consent that any fund 
or property which was in the hands of the sheriff might be 
applied to the payment of the 7. fa. in favor of Franklin 
& Whitney, or other younger 7. fa. Nor that it ever 
gave its consent through its president, or otherwise, that 
the Green Bros. should have the two bales of the defend- 
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ant Colley’s cotton, which it is alleged that the sheriff 
turned over to them after his levy thereon. 

An examination of the record shows that the president 
of the bank notified the sheriff to hold up the money; 
that subsequently Ellington paid off the bank /. fu. to 
the sheriff, who paid it to the bank. But it does not 
appear from the testimony of the sheriff, Ellington, or 
any other witness, that there was any consent given to the 
disposition of the cotton by the bank. Upon the con- 
trary, the sheriff swears that he turned over two bales of 
cotton to Green Bros. as Franklin & Whitney's attorney 
told him. Further, that attorney himself swears, that Azs 
only reason for releasing the cotton and allowing the Green 
Bros. to take two bales of it, was the information received 
through the sheriff as to what the bank intended to do. 
about claiming the money. Besides these facts, it appears. 
that the president knew nothing of the disposition of the 
cotton until the fact was communicated to him several 
days afterward by the sheriff. So that, taking the brief 
of the testimony in the record, these charges were unau- 
thorized, and therefore error. 

3. The last ground of error complained of is that the 
judge instructed the jury that the issue before them was 
mainly one of law. 

This is not the case as it is presented to this court; 
upon the contrary, these facts are material and controlling, 
and a new trial must be granted. 

. Judgment reversed. 


MILLER, JR., vs. WHITEHEAD. 


. If after a note fell due, the maker removed from the state to reside 
in another state, the statute of limitations did not run in his favor 
during his absence. 

. Where attachment on a note was sued out against one who had re- 
moved from the state before the bar of the statute attached, and 
the defendant pleaded the statute of limitations, the proceeding be- 


v 66—18 
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came a suit as in case of personal service, and a general judgment 
against the defendant could be rendered. 


Attachment. Statute of limitations. Judgments. Prac- 
tice in the Superior Court. Before Judge SNEAD. Burke 
Superior Court. November Term, 1880. 


Reported in the decision. 


J.S. & E. B. Hook, by HARRISON & PEEPLES, for 
plaintiff in error. 


THOs. W. BERRIEN, by brief for defendant. 
SPEER, Justice. 


The defendant in error, A. G. Whitehead, sued out an 
attachment against B. B. Miller, Jr., on the 5th day of 
February, 1880, for seventy-two dollars and thirty cents, 
on the ground that Miller resided out of the state. Sum- 
mons of garnishment was served on J. W. Carswell, exec- 
utor of B. B. Miller, on February 6th,1850,and B. B. Miller, 
Jr., was summoned to appear at the justice court in which 
attachment had been sued on the 17th of March, 1880. 
Carswell, executor, answered he had money in his hands be. 
longing to the defendant ; but also answered that the note 
on which the suit was brought was barred by the statute 
of limitations. A trial was had in the justice court, and ap- 
pealtaken to the superior court. While the case was pend- 
ing in the justice court, the defendant, B. B. Miller, Jr., 
filed a plea of the statute of limitations, averring that 
more than six years had elapsed since the accrual of said 
cause of action ; and he further pleaded that though he had 
moved out of the state after contracting the debt, yet his 
removal was a permanent one to the state of Texas, and 
he could have been sued in the county of his residence 
any time within the last years, and the failure to sue 
has barred the plaintiff's rights. 

Defendant further pleaded to the jurisdiction of the court 
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that he was not a resident of Burke county, Georgia; that 
his leaving the state was not for the purpose of returning 
to this state, and that he had thus acquired a domicile 
in Texas and liable to be sued there. 

The cause on the appeal, both as to the law and facts, 
was submitted to the presiding ju ige, without the inter- 
vention of a jury, by the consent of the parties upon the 
following agreed statement of facts: 

Ist. The note sued on was made June, 1871, and due 
one day after date. 

2d. That the maker of the note continued to reside in 
Burke county until 1873, when he removed to Texas, 
where he has since permanently resided, not having been 
in Georgia since 1873. 

3d. That Carswell qualified as executor of Miller, Sr., 
in March, 1¢73, and under the will of Miller, Sr., the de- 
fendant was entitled to a legacy, which was not contested, 
of one thousand dollars and interest thereon, which is still 
due him. 

4th. That testator attempted to fix this one thousand 
dollars in a trustee for his son, who was older than 
twenty-one years of age, and only let him have the inter- 
est or profits from said one thousand dollars. 

Under this statement of facts the judge gave a judgment 
against B. B. Miller, Jr., generally, and a judgment also 
against Carswell executor as garnishee. 

The defendant made a motion for a new trial on the 
following grounds: 

Ist. On the ground that the decision was contrary to the 
evidence and law, and 

2d. That the court erred in holding that the statute of 
limitations did not bar the attachment proceedings. 

The court overruled the motion and defendant excepted. 

The evidence shows in this case that B. B. Miller, Jr., 
executed the note sued on in June, 1871, due and payable 
one day after date; that in 1873, according to his own 
plea and proof, he removed from this state and became a 
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permanent resident of the state of Texas, and had not re- 
turned to Georgia to reside since that time. 

The 2929th section of the Code (in declaring who shall 
be excepted from the operation of the statute of limita- 
tions) provides: “If the defendant in any of the cases 
herein named shall remove from this state, the time of his 
absence from the state,and until he returns to reside, shall 
not be counted or estimated in his favor.” 

If the defendant was absent from the state, and which 
his plea admits, from 1873 up to the suit, and he has not 
returned to reside since that time, the statute of limita- 
tions was not to be counted or estimated in his favor from 
the time he removed from the state. 

In the case of Whitman vs. McClure, 51 Ga. 590, this 
court held, where “an attachment had been sued out on 
an account more than four years after it was due, but the 
debtor had left the state before the bar of the statute had 
attached and has never returned to reside in the state, 
and the defendant pleaded the statute of limitations and 
other pleas: Held, that the defendant having appeared 
and made defense the proceedings became a suit as in cases 
of personal service, and the removal of the defendant from 
the state operated a suspension of the statute from the 
time such absence commenced.” We think this decision 
covers the questions made in this record. 

Let the judgment of the court below be affirmed. 


THE MARIETTA SAVINGS BANK vs. JANES. 


. Where a promissory note did not express within itself the entire 
contract between the parties, but the remainder’thereof was con- 
tained in letters written by them in connection with the making of 
the note, such letters were admissible in evidence, ina suit between 
the maker and one who took the note after maturity. 

. Letters which would be admissible in evidence being lost, their con- 
tents was provable by parol. 

. An administrator may relieve a debt from the bar of the statute of 
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limitations by a new promise, to pay, provided such bar had not 
accrued in the lifetime of his intestate. 

. Where one took the note of an administrator, as such, in renewal 
of the debt of the intestate, agreeing that “it shall never in any 
way or manner prejudice you (the maker) individually,” such 
agreement was in effect a covenant never to sue, and operated tu 
release the maker as an individual, as against the payee or one who 
took the note after maturity. 


Administrators and executors. Evidence. Contracts. 
Before Judge UNDERWOOD. Polk Superior Court. Au- 
gust Term, 1880. 


To the report contained in the decision, it is only nec- 
essary to add that the following were among the grounds 
of the motion for new trial : 

(1). Because the court erred in admitting in evidence, 
over the objection of plaintiff's counsel, a letter written 
by J. D. Waddell, previous to the making of said note, 
to-wit: April 18th, 1877, containing these words: “ Send 
up your note as administrator of your father's estate, and 
it shall never in any way or manner prejudice you indi- 
vidually,” this being an effort to vary the note and adda 
condition thereto. 

(2). Because the court erred in allowing the defendant 
to testify, over the objections of plaintiff’s counsel, that he 
gave said note because of the letters written to him by 
the payee that he would not hold him individually liable, 
and that the estate of W. F. Janes was insolvent. 

(3). Because the court erred in charging the jury that, 
‘‘this is an action by plaintiff against defendant on a 
promissory note. You will perceive th::t the promise is 
made as administrator in the body of the note. If you 
find from all the evidence that the payee wrote to the 
defendant that if he signed the note that he only wanted 
to be paid from the assets of the estate of W. F. Janes, 
and would never hold him C. G. Janes individually liable 
for the debt, and that plaintiff, the bank, received the 
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note after due, then the plaintiff is not entitled to recover 
and you should find for the defendant.” 

(4). Because the court erred in allowing the defendant 
to read the interrogatories, of James D. Waddell, over the 
objection of plaintiff's counsel, said interrogatories rela- 
ting to matters which transpired previous to the making 
of the note. 

[The answers of Waddell detailed the manner in which 
the debt came to be renewed, the correspondence which 
took place in regard thereto, the renewal, and the sale of 
the note by him to the plaintiff. Among other things, 
he stated that he could not find the letters from defendant 
to him. } 


D. & T. B. IRwin; Ivy F. THOMPSON, for plaintiff 
in error. 


C. N. FEATHERSTON, for defendant. 


JACKSON, Chief Justice. 


This action was brought by the Marietta Savings Bank 
against C. G. Janes, to recover the sum due on a promis- 
sory note made by Janes as administrator on his father’s 
estate. As originally brought, it sought to charge him as 
administrator, but the words charging him in that char- 
acter were stricken by the plaintiff, and it proceeded 
against him individually. Janes pleaded that he gave the 
note sued on merely to renew a note his father had given 
Waddell, and on the promise by letter of Waddell that he 
would not hold Janes personally liable, but only go against 
the estate for the money. The letter is as follows: 


“MARIETTA, GA., April 18th, 1877. 


My DEAR CHARLES: Your letter of the 11th instant is received, 
and its contents give me satisfaction. Send me your note as admin- - 
istrator of your father’s estate, and it shall never in any way or man- 
ner prejudice you individually. I am surprised to infer from your 
intimation that the estate is so much embarrassed, 

Yours ever truly, J. D. WADDELL.” 
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Thereupon the note sued on was enclosed in a letter to 
Waddell, and is in these words: 


“One day after date, as administrator of W. F. Janes, deceased, I 
promise to pay J. D. Waddell or bearer, one thousand and seventy- 
three dollars and twenty cents, for value received, this May the 8th, 
1877. C. G. Janes, as administrator of W. F. Janes, deceased.” 


Waddell transferred the note to the plaintiff after due. 

Under charge of the court the jury found for the de- 
fendant, and a motion was made for a new trial on various 
grounds, the effect of which when analyzed is that the 
note could not be varied by the letter, and that the legal 
effect of the note as written is to bind the defendant indi- 
vidually. 

1. We think that the letter was properly admitted. It 
is part of the contract. Even if it had rested in parol 
with no writing, it might have been admitted to show the 
entire contract, all of it not being expressed in the prom- 
issory note. Code, §2757, 54 Ga., 527: 59 /b., 562. But 
it is not necessary in this case to go to that length. The 
entire contract here is in writing, though the writing is on 
two pieces of paper. It takes both writings to make the 
real contract of the parties, and the legal effect is the 
same as if one paper held the contents of the note and 
of the letter. Code, §3801. Construing them as one, the 
stipulation is not, under any circumstances, to hold the 
defendant individually liable, but to look only to the estate ~ 
of his father. From the explanatory testimony as to the 
circumstances under which the note was given, it is clear 
that it was simply to renew a debt not barred in the life- 
time of the intestate, but growing old and in danger of 
being: barred. 

2. The letters of defendant to Waddell were lost by 
the latter, and the parol proof was clearly admissible for 
this reason if for no other 

3. An administrator may renew such a debt and charge 
‘the estate. Code, §2542. This is the legal effect of the 
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contract, and if the plaintiff saw fit to strike from the 
declaration the representative character of the defendant, 
he exercises a legal right, but must take the consequences 
of that amendment. If the estate should be insolvent, — 
it is his misfortune, and he is in no worse condition than 
he would have been had he sued on the old debt before 
the statute would have barred him. 

4. This bargain is not to hold the defendant liable per- 
sonally. It is equivalent to a promise not to sue him 
individually. He is to be prejudiced in no way. The 
agreement is equivalent to a covenant never to sue, and 
that operates as a release. Code, §2861; 48 Ga., 631; 57 
Ga., 140. The plaintiff received the note after due, and . 
holds it subject to all defences against Waddell. 

The charge of the court and the verdict of the jury 
are therefore clearly right, and the motion for new trial 
was properly overruled. 

Judgment affirmed. 


JONES vs. WHITEHEAD ef al. 


That W. was the devisee of the property of H. under her will, H. be- 
ing herself a devisee of the property of J. and W. R. H., who in 
turn were the devisees under the will of-J. W. J., did not make W. 
beneficially interested under the will of J. W. J. so as to be entitled 
to the administration of his estate as against his next of kin. The 
grant of letters of administration would be determined as in case of 
intestacy. 


Administrators and executors. Wills. Legacies. Be- 
fore Judge SNEAD. Burke Superior Court. May Term, 
1880. 


To the report contained in the decision it is only neces- 
sary to add the following: This was a contest between 
Jones and Mrs. Whitehead, her husband joining with her, 
over the grant of administration upon the estate of J. W. 
Jones, deceased. On the facts stated in the decision, the 
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ordinary found that Jones was entitled to administer. 
On appeal the jury found that Mrs. Whitehead was bene- 
ficially interested under the will of James W. Jones and 
entitled to administer. Jones moved for a new trial, 
which was refused, and he excepted. 


J. J. Jones; H. D. Twiccs; A. M. RODGERS, for 
plaintiff in error. 


W. W. MONTGOMERY ; J.S. Hook; H.E. W. PALMER 
for defendants. 


CRAWFORD, Justice. 


James W. Jones died in 1858. leaving his estate to his 
wife, Elizabeth A. Jones, and William R. Holmes, whom 
he also appointed his executors.. In 1862 William R. 
Holmes died testate, bequeathing his estate to Elizabeth 
A. Jones and Jane B. Holmes, and naming Elizabeth A. 
Jones his executrix. In 1863 Elizabeth A. Jones died 
testate, giving her estate to Jane B. Holmes, and appoin- 
ted her with one W. L. Kilpatrick, executors. These 
executors took no charge of the estate of James W. Jones, 
but virtually renounced the same. 

In 1864 the said Jane B., by virtue of such renunciation 
and in no wise claiming to be executrix of James W. Jones, 
took out letters of administration de donis non with the 
will annexed upon his estate, and acted as such until her 
death in 1877. She likewise died testate, devising her 
property to Tallulah G. Whitehead and naming her as her. 
executrix. 

The estate of James W. Jones being thus without any 
one to represent it, an application was made by John J. 
Jones to be appointed administrator de bonis non, which 
was resisted by the said Tallulah G. Whitehead, who se- 
lected her husband to take the administration. The for- 
mer claims because he is the next of kin and the principal 
creditor; the latter upon the ground of beneficial interest. 
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In settling the question of administration upon the es- 
tate of a party who died testate, it is only necessary to 
ascertain who is “the person most beneficially interested 
under the will,” for such is the person to whom the law 
gives the preference. 

The will of the testator Jones fixes the beneficial inter- 
est in his estate upon Elizabeth A. Jones and William R. 
Holmes; whilst Tallulah G. Whitehead is wholly un- 
known and unprovided for therein. Indeed she claims to 
be entitled under the willof Jane B. Holmes, who herself 
claims under the will of Elizebeth A. Jones, who in turn 
again claims under the the wills of William R. Holmes 
and James W. Jones. How it can be claimed, therefore, 
that Tallulah G. Whitehead takes any beneficial interest 
under the will of the first testator we do not see. If the 
question of administration upon the estate of Jane B. 
Holmes should arise, then the rule of law invoked by the 
caveatrix would app'y, but not in the case here made. 
Not being a beneficiary under the will of Jones, she can 
claim no right of administration thereunder, and if she 
be entitled to any thing from his estate, it is as a pur- 
chaser only, and therefore her right stands governed by 
the law provided for such cases. There being no person 
in esse beneficially interested under the will, \etters of ad- 
ministration are ‘to be granted as in cases of intestacy. 

Judgment reversed. 


SANDERS vs. FOSTER, trustee. 


A fi. fa. having been levied on certain land, and a claim interposed, 
and a second fi. fa. having been levied on the same property, the 
holder of the first 7. fa. is not entitled to an injunction to stay 
the proceeding of the second, on the ground that, if sold pending the 
claim case, the property will be under a cloud and will not bring 
its value, that he is unable from poverty to bid on it, and that the 
purchaser will obtain a good title, leaving a. nominal amount in the 
hands of the sheriff in lieu thereof, for him to have applied to his 


fi. fa. 
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Injunction. Executions. , Equity. Before Judge Law- 
SON. Greene County. At Chambers. December 15th, 1880 


Reported in the decision. 


Jno. C. REED; H. T. & H. G. LEwis, for plaintiff 
in error. 


J. A. BiLLups; F. C. FOSTER, for defendant. 


CRAWFORD, Justice. 


Luther T. Sanders obtained a judgment in March, 1878, 
against Lewis B. Willis as principal, and Walter Griffin 
and William M. Williams as securities on a guardian’s 
bond, for $4,856.39. A fi. fa. issuing upon this judgment 
was levied upon 550 acres of land as Willis’ property in 
January, 1879, and to which Willis, as the trustee of his 
wife and children, interposed a claim, which is still pend- 


ing and undecided. 

In September, 1879, F. C. Foster. trustee for the wife 
and children of John T. Willis, obtained a decree in chan- 
cery on a bill returnable to the March term, 1876, of the 
same court, and upon which a /f. fa. has issued and been 
levied upon this same 550 acres of land. 

Sanders, the plaintiff in 7. fa. and whose sale has been 
arrested by the interposition of the claim, files his bill in 
equity and prays that the sale of this land under Foster’s 
fi. fa. may be restrained by injunction until his claim case 
is tried, or until a hearing can be had on the bill. The 
chancellor below refused the injunction and Sanders ex- 
cepted. The principal grounds upon which he rests the 
application for this writ are, that if the said sale should 
take place, the land will bring only a nominal sum so long 
as the title is clouded by the claim of the said Willis; 
that he is without means and cannot bid for the same; 
and as the purchaser will get a good title, divested of the 
lien of his judgment, he will only receive a small part of 
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his debt, whilst he is entitled to the whole value of the 
unclouded title to the said land. 

It is also al!eged in complainant’s bill that he has in- 
formation that the said Foster claims for his 7. fa. a pri- 
ority over that of complainant, whilst he insists that it is 
invalid. But if his decree can be construed to give said 
Foster priority, then it is a further cloud on the title of 
Lewis B. Wiliis to the land. The bill concludes with a 
prayer that upon the hearing, it be decreed that no such 
priority does in fact exist, but that complainant’s 7. fa. 
be preferred as to the Said land. 

The refusal of the injunction prayed for in this bill is 
the complaint of the plaintiff in error. The question 
therefore to be settled is, whether ke made such a case as 
entitled him to the benefit of that extraordinary remedy. 
Complainant and defendant are execution creditors with 
levies on the same land; the sale under the complainant’s 
fi. fa., which is the oldest, is suspended by reason of a 
claim which is pending, and it is alleged that so long as 
that claim is undisposed of it casts a cloud on the title of 
the property and that it will bring only a nominal sum. 

In all cases where there is an effort to sell lands under 
an execution, and where such sale would confer no title 
on the purchaser, and the only effect of which would be 
to cloud the title of others, an injunction will be granted. 
But interference by proceedings in equity grows alone out 
of the inadequacy of the remedy at law to meet the exi- 
gency of the case and prevent the injury complained of. 
High on Inj., 269, 273. 

In the case of Robinson vs. Thompson, & Co., 30 Ga., 933; 
it was ruled that, “An execution creditor cannot be en- 
joined from the sale of his debtor’s property upon the 
ground that there are claims to it which will cause it to go 
off at a reduced price.”” But it is said that this case is differ- 
ent from that. The bill 27 ¢hat case stated that the defend- 
ant in the fi. fa. was insolvent; that the property had been 
levied upon, and claims thereto had been filed, and that 
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if said property were exposed to sale with the claims and 
litigation pending and hanging over it, it would sell at a 
great sacrifice, and the creditors.of the defendant in fi. fa. 
‘would be seriously damaged. Injunction was therefore 
prayed until the claims hanging over the title were cleared 
away, and the rights of the parties determined. Jn this 
case, as in that, the creditor is pursuing his remedy to get 
his money, and the complainant who is also a creditor, 
and who has the oldest judgment, comes and asks that 
the other creditor be enjoined until the claim which delays 
his fi. fa. is litigated, as before that time it casts a cloud 
on the property, and if sold will only bring a nominal 
sum, and therefore he prays this injunction. That this 
creditor comes by /zmsel/f, with his prayer for injunction 
against the sale, gives him no higher right thereto than 
did the other to Robinson, the administrator, who came 
inthe name and behalf of all the creditors, and for the 


same reason. _ 
The next ground is, that he is without means with which 


to bid for the land. We think that there is nothing in 
this ground to authorize an injunction, as the status quo 
might remain with him to the end of his life, and thereby 
work a perpetual injunction. 

The only remaining ground is that the purchaser would 
get a good title divested of the lien of complainant’s judg- 
ment, and he only receive a small part of his debt. If that 
be true, wherefore the necessity of forcing and continu- 
ing this cloud upon the title by litigating with the clatm- 
ant? If complainant’s judgment zs a /ten upon this land, 
and superior to that of Foster’s for any reason, we are 
unable to see why it would not attach to the fund, and 
why it is, that he has not a eomplete and ample remedy 
at law. 

Judgment affirmed. 
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STOREY vs. WEAVER. 


1. A motion to set aside and vacate a judgment and reinstate a case 
cannot be determined by any fixed rule, but depends upon the 
circumstances of the case. 

2. In the present case the judge presiding did right to overrule the 
motion. 

(a) Where it was proposed to set aside a judgment by default and 
reinstate the case that defendant might plead to the merits, and it 
appeared that substantially the same matters proposed to be pleaded 
had been determined against the defendant in a former litigation, 
the motion was properly overruled. 

(b) Where a contract was made to loan money, take a deed to land as 
security, and give bond to reconvey on payment of the debt, and 
the money was loaned and the deed taken, but by inadvertence it 
‘was not signed by the debtor, a bill for specific performance would 
lie. 


Practice in the Superior Court. Judgments. Motion. 
Res Adjudicata. Equity. Contracts. Before Judge LAw- 
SON. Greene Superior Court. September Term, 1880. 


Reported in the decision. 
J. A. BILLUPS; JNo. C. REED, for plaintiff in error. 
H. T. & H. G. LEwIs, for defendant. 


SPEER, Justice. 


Weaver brought ejectment against Storey at September 
term, 1878, of Greene superior court; he had a verdict 
and judgment by default. At the same term Storey moved 
to.set aside the verdict and reinstate the case on the fol- 
lowing grounds: 

(1). Because his sole counsel, J. A. Billups, Esq., had 
been retained by Storey to represent him; said Storey 
having the defense that a state court cannot take property 
from an assignee in bankruptcy. 

(2). That the deed from Davis to Weaver was only in- 
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tended as security for a debt, and said deed was never 
executed or recorded, for more than a year after the money 
it was intended to secure was advanced and credit had 
been given to Davis with no notice of such deed. 

(3). Because Joel A. Billups, Esq., attorney, was absent 
from the term of the court when verdict was taken, hon- 
estly believing that his name had been marked for said 
Storey on the docket of said court by the presiding judge, 
and that Messrs. Lewis, attorneys, had consented in wri- 
ting before the commencement of said term, that said case 
should be continued or lie over until an adjourned term, 
in case one should be ordered. 

To this motion was appended the affidavit of Mr. Bil- 
lups sustaining the facts stated in the motion. 

The motion was amended in this, that the movant had 
the following defences further: 1st. The general issue. 
2d. That the deed of Davis to the premises in dispute 
was executed after Davis was adjudicated a bankrupt and 
Storey had taken possession of the premises, and Davis 
had no authority to convey. 

In answer to this motion to vacate and re-enter the 
cause on the docket, the plaintiff below denied generally 
the allegations of the motion. 

2. That at the March term, 1877, Weaver, as trustee, 
filed his bill against Davis and Storey. At September 
term, 1877, at the trial of said bill, Storey moved to dis- 
miss the same on the ground that said court had no juris- 
diction of the cause, which was overruled by the court, 
and Storey never excepted to said judgment. That after 
said motion said bill was tried, a verdict and decree had 
thereon, which by operation of law, vested the title to the 
premises recovered in ejectment in the plaintiff, Weaver. 
A copy of said bill, answer and decree was appended as 
an exhibit to said answer. The bill exhibited to the an- 
swer charged in substance, that in 1873 Weaver entered 
into a contract to loan Davis one thousand dollars, and as 
a-security for said loan Davis was to execute to said 
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Weaver as trustee, a deed to two hundred acres of land, 
and a bond to reconvey was to be given by Weaver, the 
trustee. That in pursuance of said contract, Weaver let 
him have the money and received of Davis his deed, sup- 
posing it to be duly executed. That some months after 
he found out Davis had not signed the deed through inad- 
vertence and mistake. To this bill both Davisand Storey 
were parties. The answer of Davis admitted the terms 
of the loan .and the facts as stated in the bill. The bill 
was filed for a specific performance and the jury found the 
facts to be true, and a verdict for a specific performance 
and decree was entered accordingly. 

There was also offered and read in evidence the record 
of the ejectment suit and verdict sought to be set aside; 
the declaration being for the recovery of the land de- 
scribed in the bill heretofore referred to. Storey was the 
defendant in ejectment suit. There was no plea filed by 
defendant ; the case was marked in default on the docket, 
and no counsel was marked on docket for defendant. 

J. A. Billups, Esq., stated he had been retained by 
Joseph M. Storey, assignee of Davis, before March term, 
1878, to defend the ejectment suit of W. M. Weaver vs. 
Storey. During that term Branch had informed witness 
the suit had been brought. Witness was not in court when 
the judge called the appearance docket, and as soon as he 
received said information from Mr. Branch witness went 
to the judge who was engaged on the bench and stated to 
him that he represented Storey, and requested him to 
mark witness’ name on docket as attorney for Story in 
said ejectment suit, and witness understood the judge to 
say that he would do as requested by witness ; witness 
at same time made a similar request as to another case, 
and judge complied as witness found afterwards as to the 
other case; witness thought his name had been marked, 
not desiring to attend the September term of said court, 
applied by letter to Messrs. Lewis & Sons, who represented 
the trustee in said suit, to consent to a continuance or to 
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pass to an adjourned term, all cases in which witness and 
said firm were opposing counsel. Witness understood 
the ejectment suit embraced in the proposal. Messrs. 
Lewis & Sons replied by letter giving their assent to the 
proposal; relying on this, witness did not procure counsel 
to represent him; witness would have attended the court 
or procured counsel to do so had he not believed said case 
was continued to adjourned term. 

W. H. Branch stated he called, at the appearance term, 
Mr. Billups’ notice to the fact that the ejectment suit had 
been brought. 

The defendant read in evidence the bill and answer filed 
by Weaver vs. Davis & Story, there being no answer of 
Story. 

M. L. Lewis stated he was one of the law firm of M. 
W. Lewis & Sons. Witness received the letter mentioned 
by J. A. Billups, Esq., and its contents were such as were 
stated by him. The firm replied before the trial term of 
said ejectment, that all the cases controlled: by said firm 
and in which J. A. Billups was opposing counsel, should be 
disposed of as requested by Mr. Billupsin his letter. The 
firm controlled the plaintiff’s suit in ejectment, and would 
have agreed to a continuance if they had understood that 
Mr. Billups represented defendant. As the suit was in 
default on docket, and the firm did not believe Mr. Billups 
represented the defendant, they did not know the case was 
embraced within the agreement. When the case was 
called at the trial, the firm introduced evidence for plain- 
tiff and recovered the land. Witness had a conversation 
with Mr. Billups at the Markham House in Atlanta, not 
long after the appearance term of the ejectment, in which 
Mr. Billups expressed surprise as witness understood him 
that the suit had been brought, as he expected Story to 
employ him. Just before trial term of the ejectment the 
firm served Story with notice of asurvey. The firm heard 
nothing more from Mr. Billups. 

Mr. Billups remembered the conversation at the Mark- 
v 66—19 
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ham House, did not say in that conversation he expected 
to be employed by Story, for he had already been. He 
did express surprise that Story had not sent him copy 
of the writ served on him. 

On this statement of facts the court rendered a judg- 
ment overruling the motion, and plaintiff in error ex- 
cepted. 

A motion to set aside and vacate a judgment cannot be 
determined by any fixed or inflexible rule—it must de- 
pend upon the ever varying facts and law upon which such 
a motion rests, in each case, and that sound, legal discretion 
ot the judge who hears and forms his judgment upon these 
facts, and the law applicable thereto. In acase like the 
one at bar, where the motion is relied upon because there 
was an honest mistake and misconception on the part of 
counsel as to his name not appearing on the bench docket, 
it may be well asked, who was at fault that the case was 
marked in default? The defendant was served, the law 
made it Azs duty to file his plea at the first term; instead 
of that, no plea is filed, no appearance had, and the coun- 
sel trusted to the judge on a private application made 
during the court hours for his name to be marked. While 
there is no doubt that Mr. Billups was counsel for Story, © 
yet the evidence does not show the client used any dili- 
gence or gave any attention to his cause, though notified 
just before the trial of a survey to be had touching the 
land in controversy. While therefore we might hesitate 
to overrule the discretion of the judge below in refusing 
this motion upon this ground, yet when we look into the 
proposed defense which plaintiff in error alleges he had 
to this ejectment suit, we are still less inclined to deter- 
mine there was error in the ruling of the court below. It 
is a well settled rule as to these motions to set aside a 
verdict and judgment, where they are seemingly regular 
and legal upon the face of the record, that unless the 
movant will show he hasa good defense to his action, the 
motion will be refused. If the thing sought to be relieved 
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against is a mere form, the court will not alter its records 
solely for this cause. 53 Ga., 491; 61 /6., 158. 

The defense proposed to be set up here by the defen- 
dant, Story, was one that the former litigation had 
concluded. To the original bill filed he was a party, was- 
served, appeared, and defended on the ground of want of 
jurisdiction of the court. His defense was overruled and. 
a verdict and decree was had, vesting the title to this land 
in controversy in the plaintiff in ejectment, as against 
bota Story, the assignee, and Davis, the bankrupt. The 
present suit was brought to recover, under that decree, 
the premises. How and in what manner Story could 
have defended against that decree we are at a loss to see. 
Hence, in the defense proposed to be offered to this eject- 
ment suit, if the verdict is set aside, we can see neither 
merit in the law or the facts of the defense proposed to 
be made. 

The original bill filed for specific performance by the 
plaintiff below, against. Davis & Story, makes out a case 
of full payment accepted by the vendor for, land, and for 
which he had agreed to execute a deed. To this bill 
Story demurred, because, as assignee of Davis, the court 
had no jurisdiction, and moved to dismiss it. This was 
overruled by the court and the cause proceeded to a de- 
cree. That the bill was maintainable we think well set- 
tled. Code, §§3187, 1950, 1951; 45 Ga., 182; 28 Jb., 
165; 30 /b., 96, 156; 6 Jb., 591; 44 b., 133. 

The question is under this statement of facts, was there 
an abuse of discretion on the part of the court below in 
refusing this motion? We think not. 

Let the judgment of the court below be affirmed. 
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AKERS, receiver, vs. VEAL ef al. 


A receiver, when called upon by the court to account for funds in his 
hands, cannot command a jury to pass upon such accounts; but, 
if, objection being filed by creditors, the court refers the ac- 
count to an auditor, and the receiver files exceptions of fact to the 
auditor’s report, he may demand a jury to pass upon such excep- 
tions. 


Receivers. Practice in the Superior Court. Before 
Judge HILLYER. DeKalb county. At Chambers. July 
26th, 1880. 


Reported in the decision. 
H. C. PEEPLES, for plaintiff in error. 


L. J. WINN; F. A. ARNOLD; J. B. STEWARD, for de- 
fendants. 


CRAWFORD, Justice. 


A nursery of J. W. Akers, containing several thousand 
fruit trees, as well as vines and plants, was levied upon by 
attachment, and litigation over the same being made to 
appear, a receiver was appointed to take charge of the 
stock and sell the same, by himself or agents, at public 
or private sale, as should be for the best interest of the 
creditors. He was to keep an account of the stock re- 
ceived from the sheriff; his disposition of the same; if by 
agents, the commissions allowed ; an itemized statement 
of all expenses of sale and delivery, and make report of 
the same to the court, 

Under his appointment he proceeded to discharge its 
duties; and having disposed of the stock, he filed his 
report accounting to the court for all receipts and dis_ 
bursements in the course of his receivership, asking that 
the same be examined and allowed, with proper compensa- 
tion, and that he be discharged. 
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To this report the creditors filed objections, which, by 
consent of counsel and the order of the court, were, with 
the consent of the receiver, referred to Wm. S. Thomp- 
son as auditor, who was empowered to determine the 
same, and make his report to the court as is usual in such 
cases. It was further ordered and agreed that either 
party have leave to file exceptions thereto within thirty 
days from the making of said report, 

The auditor, after hearing testimony upon the objec- 
tions of the creditors, made his report, and to this the 
receiver filed exceptions of fact, and asked that the final 
decision thereon be tried by a jury, which the court re- 
fused, and he excepted. 

The question here made is whether, under the forego- 
ing statement of facts, the receiver was entitled to have 
a jury, or did the judge have the power to dispose of the 
exceptions to the auditor’s report. 

Receivers are but the officers of the court appointing 
them, and they are required to account to-the court for 
all receipts and disbursements of the fund received by 
them. They are not governed by the same rules that 
regulate the proceedings between parties litigant. Ordi- 
narily they will not be allowed to make expenditures 
which will materially reduce the fund in their hands with- 
out the sanction of the court; and they should get per- 
mission as to such expenditures before they are made, as 
they are always to be held to a strict accountability there- 
for. A court, in passing upon the accounts of its receiver, 
should never ratify any expenditure which has not been 
necessarily incurred for the benefit of the estate entrusted 
to his care. High on Receivers §$798, 799. 

The fund confided to a receiver is considered as being 
tu custodia legis for the true owner, the court itself having 
the care of it by its own creature or officer. and who is 
often spoken of as the “hand of the court.” High on 
Receivers, §2. 

Hence, when this “hand of the court”’ is called upon 
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to deliver and account for the fund, it shall not be per- 
mitted to reply, that “I demand a jury to pass upon my 
stewardship before I surrender it.” 

In this case, however, after the receiver had accounted, 
but before the court had approved and allowed the same, 
the creditors filed objections thereto, and the court under 
the authority granted by law, ordered the issues raised by 
the objections to be referred to an auditor. That he had 
this right under the general powers vested in him in such 
cases seems to be clear, but whether he did or not, by 
§3139 of the Code it is put beyond all doubt. Having 
thus exercised this right, and given this direction to the 
issues presented, which, in our judgment, in the case of a 
receiver he was not bound to do, yet having done so, the 
law gave the parties to that auditor’s report the right to 
have a final decision upon the facts by a special jury. 


§§3940, 3097. 


The other ground of error assigned becomes unimpor- 
tant under the ruling upon this. 
Judgment reversed. 


THE MAYOR, ETC., OF SAVANNAH vs. SPEARS. 


. While the mayor and aldermen of Savannah are only bound to 
ordinary diligence in regard to preventing injury irom a canal 
forming a part of its system of sewers, yet that diligence must 
extend not merely to keeping up such banks as a drain may have, 
but to the keeping it open and in such order as to protect the pro- 
prietors of adjacent lands, regard being had to the changes which 
are usual and ordinary at different seasons. 

. In the location of sewers and drains, and perhaps also in determin- 
ing their dimensions, municipal authorities exercise a judicial or 
legislative discretion ; but after the dimensions have been agreed 
upon or determined, they are liable in damages for negligence in 
constructing such sewers or drains, or for failure to keep them in 
good condition. 
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Municipal corporation. Damages. Negligence. Be- 
fore Judge FLEMING. Chatham Superior Court. March 
Term, 1880. 


Reported in the decision. 


H. C. CUNNINGHAM, for plaintiffs in error. 


R. R. RICHARDS, for defendant. 


SPEER, Justice. 


William Spears brought his action for damages against 
the Mayor and Council of the City of Savannah, in which 
he alleged that certain lands of his that he had in culti- 
vation, with growing crops thereon, in the fall of 1878, 
were overflowed and inundated to the depth of several 
feet, by the escape of water from the Bilbo canal, a public 
canal of said city used for drainage purposes; that his 
crop, of the value of one thousand dollars, had been ruined 
and destroyed by said overflow and was utterly lost to 
him. He alleged that said canal had been established, 
taken and used by said mayor and council as part of 
their system of drainage in and around said city for the 
purpose of carrying off into the Savannah river the 
sewerage and rainfall of said city, and that they were 
bound by law to keep said canal and the dams thereof 
in good and sufficient repair, strength and height, free 
from overflow, so as to protect the lands adjacent to the 
canal, and which it is alleged they failed to do, whereby 
the damage resulted, etc. 

To this action defendants pleaded the general issue, and 
under the evidence submitted and charge of the court, the 
jury returned a verdict for plaintiff for one thousand dol- 
lars damages. The defendant below made a motion for a 
new trial on the following grounds: 

(1.) Because the judge erred in his charge, in that while 
he charged, as requested by the defendant in writing, as 
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follows: “If you find that the Bilbo canal was a reason- 
able and proper structure for the purpose for which it 
was intended, and that reasonable care was taken in its 
maintenance by the city, and nothing was done negli- 
gently or carelessly to cause damage to the plaintiff, and 
no damage occurred except in an extraordinary fall of 
rains, or freshet, then the plaintiff is not entitled to 
recover’’—which request the court modified as follows: 
“ Now there is no particular objection to this charge in 
some of its particulars, but I think it proper to add, if 
you find storm and rain and freshet don’t ordinarily occur 
in the fall of the year.” ‘ My ideais this (referring to an- 
other part of the request about a prudent man taking 
care of his own property): my idea is that a prudent man 
taking care of his own property will have reference not 
only to what occurs from day to day and week to week, 
but continue that ordinary care at certain seasons of the 
year, and if high tide and storm ordinarily occur at the 
time this happened, it is one of the things against which 
‘the party ought to provide.” 

(2.) Because the judge erred in his charge to the jury, in 
that while he charged, as requested by the defendant in 
writing, as follows: “The only care in maintaining the 
banks of the canal that it was the duty of the city to 
take, was such care as every prudent man takes of his own 
property of a similar nature. In other words, the city 
was only chargeable with ordinary diligence in taking 
care of and using said canal, and if you find that 
said city did exercise ordinary diligence in taking 
care of and using said canal, then the plaintiff cannot 
recover ;” the court modified said request by adding: 
“Tf in addition to that, you find that the dams were suffi- 
cient.” “It is not that they took proper care of the 
dams they had, but did they have a sufficient dam? If 
they did, and took sufficient care of it, they would not be 
responsible for acts of Providence. But whether storm 
in the fall of the year is an act of God. which does harm 
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to no one (as the law says), although it would be extraor- 
dinary in reference to other seasons of the year, that it 
would be ordinary in reference to the particular season 
when it happened, is a question for you to determine.” 

Other grounds that the verdict was contrary to evi- 
dence, unsupported by evidence, decidedly and strongly 
against the weight of evidence, and that the damages 
were excessive, were also set forth in said motion as 
grounds of new trial. The court refused said motion, 
and defendant excepted. : 

By an act of the general assembly of this state, assented 
to 13th December, 1858 (page 129), the mayor and alder- 
men of the city of Savannah were authorized to institute 
a system of drainage for said city on certain conditions 
therein named. The act provides that the mayor and 
aldermen are empowered and authorized to institute a 
system of drainage through any of the lands adjacent to 
said city and hamlets thereof into the Savannah river— 
provided they shall pay such damages as may be assessed 
for land taken or right of way obstructed, in the manner 
therein pointed out.” ‘And provided also, that when 
the said mayor and aldermen shall take and use any pri- 
vate canal or portion of canal asa part of such system, 
the said city shall be compelled to keep the same opened 
and in such order as to protect the proprietors of adjacent 
lands.” It appears from the evidence in the record that 
this canal from which it is alleged the overflow escaped 
and destroyed plaintiff's crops, formed .a part of the sys-, 
tem of drainage of the city of Savannah, and was taken 
charge of and used and exclusively controlled by the city 
authorities to empty said drainage and rainfall into the Sa- 
vannah river. It being so taken and used, the law that 
authorized the city authorities to take and use this canal 
asa part of the system of drainage, also imposed as a 
condition that said city “‘should keep the same opened 
and in such order as to protect the proprietors of adjacent 
lands.” 
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This statute of 1858 conferred the unusual authority 
upon the mayorand aldermen of taking private property, 
both on land and water, outside of the city limits, upon 
fair compensation, for the purpose of establishing a sys- 
tem of drainage, so important to the health and prosperity 
of said city. But while it conferred this authority, it 
likewise distinctly imposed as a condition of this grant, a 
duty on the mayor and aldermen to keep such canal, so 
taken and used, open and in such order as to protect the 
proprietors of adjacent lands. 

It is insisted on the part of the counsel for the city, 
that the taking and using of this canal was a judicial act, 
and that the city was not liable for this cause for any 
error of judgment. While it may be true, under the 
grant conferred by the act of 1858, the city could exercise 
its (judicial or legislative) discretion in the taking and 
using any private canal or portion of such for said system, 
yet the grant (if made use oi) was coupled with a condi- 
tion that made it the imperative duty of the city to protect 
adjacent landholders from damage against the use of such 
water ways,and we can but determine that under this 
condition of the grant, it was the legal duty of the city 
in the enlarging and preparing of such canal to raise its 
banks to such a height and to make them of such strength 
as to prevent the escape of its water on the adjacent lands, 
and failing to do so the corporation would be liable for 
damages. 

There seems to be in the books and authorities a dis- 
tinction of this kind: In the location of sewers and 
drains, and perhaps in determining their dimensions, mu- 
nicipal authorities exercise a judicial or legislative discre- 
tion, and are no more liable for such injury as happens, 
without negligence, to adjacent land owners, in conse- 
quence of the location and dimensions of said drains, 
than they are for the injuries resulting from fixing the 
grade of streets. Such injuries may be “damnum absque 
injuria.”’ But after the dimensions have been agreed 
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upon or determined, they are liable in damages for negli- 
gence in constructing the sewers or drains, and they must 
be kept in order just like streets—must be kept in good 
condition, and the liability for the consequences of non- 
repair is the same as in case of a street. See Fuller vs. 
City of Atlanta, decided December 28th, 1880; Rivers vs. 
City of Augusta, decided 23d November, 1880; Brown vs. 
City of Atlanta, decided 8th January, 1881; 4 Waits’ Ac- 
tions and Defenses, p. 641; 59 Ga., 544; 55 10.,17; 53 
Ib., 607-8 ; 58 /b., 238; 47 [b., 268-9; 49 /b., 316. 

Under our view of the law as applicable to the facts of 
this case, we find, therefore, no error in the modifications 
made by the court in the written requests to charge asked 
for by counsel for defendant below. 

As to whether this overflow of the lands of the plaintiff 
below was from an inundation from the river or from this 
canal was a question of fact, upon which there was some 
conflict of testimony, and was a question for the jury. 
When we review the whole case in connection with the 
able and exhaustive charge given by the venerable and 
distinguished judge who presided, we find no error of law 
or abuse of discretion on his part in refusing this motion 
for a new trial on any of the grounds therein taken. 

Let the judgment of the court below be affirmed. 


COXWELL vs. THE STATE oF GEORGIA. 


. Where an indictment alleged that the defendants on a certain day, 
in the peace of the state then and there being, with certain pistols 
and shot-guns charged with powder and leaden shot, did then and 
there feloniously, wilfully and of their malice aforethought kill and 
murder the said Turner a/zas Awtrey, all of which was contrary to 
the laws of said state, the peace, good order and dignity thereof, 
such indictment was sufficient, though it did not allege that the kill- 
ing was unlawful. 

. Although after an injury is done there is no principle of law which 
will justify an act of individual satisfaction or vengeance, yet where 
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the line of defense to an indictment for murder was that a continu- 
ous feud had existed between the deceased and the defendant, that 
the latter had sought the protection of the law, but its operation 
had been avoided by the flight of deceased, and that he had re- 
turned, and by threats and otherwise had kept defendant in contin- 
ual fear for his life, all of the facts connected with such feud, in- 
cluding its origin, were admissible, in order that the jury might 
fully understand the case. 

. The record of thetrial and conviction of a principal in the first degree 
is conclusive evidence of his conviction and prima facte evidence 
of his guilt on the trial of a principal in the second degree, and the 
onus is on the defendant to show that the principal in the first de- 
gree should not have been convicted. But defendants indicted as 
principals in the first degree, where they sever, have no presump- 
tion against them by reason of the fact that two may have been 
convicted before the third is put upon bis trial. 

. Good character may be of use in doubtful cases, but when the evi- 
dence is clear it can be of no avail. 

. While the court may so far restrain the prisoner’s statement as to 
prevent his occupying the time of the court and jury with long, 
rambling and irrelevant matter, yet as to all matters connected with 
the case the prisoner may make such statement as he may think 
proper, and he should not be restricted to stating such facts as 
would be admissible in evidence. 


Criminallaw. Indictment. Evidence. Prisoner's state- 
ment. Practice in Superior Court. Before Judge POTTLE. 
Wilkes Superior Court. May Adjourned Term, 188o. 


Reported in the decision. 


F.H.& J. D. COLLEY; Sims & SHUBRICK; S. H. 
HARDEMAN, for plaintiff in error. 


CLIFFORD ANDERSON, attorney general; SEABORN 
REESE, solicitor general, for the state. 


CRAWFORD, Justice. 


John D. Coxwell, Ernest Walker, Newton Nichols and 
James Blackburn were indicted for the murder of John 
Turner a4as John F. Awtrey in February, 1880. Walker 
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was tried and convicted, Nichols accepted a verdict of 
guilty with a recommendation to mercy, Blackburn be- 
came a witness for the state and was pardoned. Upon 
the trial of Coxwell, the plaintiff in error in this case, he 
was convicted, and made a motion for a new trial, which 
was refused, and he excepted. 

The leading facts of the case are material to the clear 
understanding of the errors assigned, and as appears from 
the record, are about as follows: Turner was shot and 
killed on the 24th day of February, 1880, as he was _ pass- 
ing along a path in the woods, about three-fourths of a 
mile from Coxwell’s house. On the evening of the day 
before the homicide, the four persons charged were on 
this same path and with the view of meeting him. Not, 
however, seeing him, it was agreed, at the suggestion of 
the plaintiff in error, that to avoid any suspicion resting 
upon them by their spending the night with him, that 
Walker and Blackburn should stay at Barksdale’s, and 
only Nichols should go with him. Before they parted, 
however, Coxwell pointed out the place of meeting and 
of ambush, to which they were to return early the next 
morning. 

Walker and Blackburn repaired promptly to the ap- 
pointed place and secreted themselves as directed. Cox- 
well excusing himself upon the ground of having some 
work done before he left, told Nichols that he had better 
go on and meet the others, as they might get tired and 
leave, and that he would be over soon. Just as Nichols 
was approaching the place where they were he saw Turner 
coming down the path, who also seeing him, turned upon 
him with an order to “hait,’’ drawing his pistol and say- 
ing, with an oath, that “I'll fix you.” At this moment 
Walker and Blackburn fired upon him from their hiding 
place, and thirty-eight shot took effect in his back and 
arm and one in his temple. The three parties then ran, 
Nichols returned to Coxwell, to whom he told what he 
knew, when they returned, found the dead body of Turner, 
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carried it to a swamp near by, and from which that night 
these four persons, in company with three others, carried 
it to another secret place, where it was buried in a gully 
and covered with straw, dirt and rocks, the latter of which 
weighed from five to thirty pounds. 

About two months previous to the murder of Turner, 
Coxwell shot him twice, and then cut him as deeply as he 
could with his knife, and says that he would have killed 
him, but was prevented by his neighbors. Turner, soon 
after this, went over into South Carolina, where he re- 
mained about a month, and then returned with the intent, 
as claimed by Coxwell, to take his life, and of which he 
lived in continued fear. The cause of this attempt to slay 
Turner, and of the deadly feud between the parties, was 
excluded from the consideration of the jury. Thus we have 
a general outline of the important features of this case 
and may now proceed in their light to consider the errors 
assigned. 

These, though very numerous, may be classified so as 
not only to reduce but to elucidate more clearly the legal 
questions involved. 

1. The defendant demurred to the bill of indictment 
because it did not allege in the language of the Code that 
the killing was unlawful. Although this particular word 
is omitted in the indictment, yet it is alleged that these 
defendants, on a certain day, in the peace of the State 
then and there being, with certain pistols and shot-guns 
charged with powder and leaden shot, did then and there 
feloniously, wilfully and of their own malice aforethought 
kill and murder the said Turner a/zas Awtrey, all of which 
was contrary to the laws of said state, the peace, good 
order and dignity thereof. 

Under the Code, §4628, the indictment is sufficiently 
technical and correct when it states the offense in the 
terms and language of the law, so plainly that it may be 
easily understood by the jury. This not only meets that 
requirement, but would also be good at common law. 





FEBRUARY TERM, 1881. 313 


Coxwell vs. The State. 


Arch. Crim. Pr. and Pl., 784 and note 1; Black. Com. App., 
445; 1 Blackf.. 395. 

After the demurrer was overruled the trial proceeded, 
and the accused relied for his defense upon the desperate 
character of the deceased for violence and blood ; that he 
had cause of a deadly feud with him; that he, the accused, 
had failed to have the law enforced against deceased ; that 
said deceased, after absenting himself some weeks from 
the neighborhood, returned to it and sent him threaten- 
ing messages; that he lived in daily fear of losing his life, 
and that the death of the deceased was the only security 
for its preservation. 

2. This being the theory and general line of defense, 
the plaintiff in error complains that the judge erred in 
excluding from the jury all evidence as to the attempted 
rape alleged to have been committed by Turner upon his 
daughter, as well as the consequences to which it led, in- 
volving as it did the origin, progress and culmination 
thereof in the homicide of the deceased. How far the 
defendant might have supported this theory by the proof 
is wholly conjectural, but the question is, did he have the 
right to submit to the jury these facts? 

We recognize in its broadest sense the doctrine that 
after an injury has been consummated there is no prin- 
ciple of law which justifies an act of individual satisfac- 
tion or vengeance. If the law itself is not sufficiently 
punitive it should be made so, and not left to the mod- 
eration or the ferocity of the injured party to determine 
what shall be the measure of his redress. 

Evidence of previous quarrels have always been held 
admissible unless they were separate and independent 
acts; but wherever they were continuous from the incep- 
tion to the termination of a homicide, and unite the pre- 
ceding with subsequent acts, thereby shedding light upon 
motive and explaining conduct, they are admissible. As 
to the exact effect that this testimony would have upon the 
jury, it is not for usto inquire. It was claimed that out of 
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this came a bloody rencounter; an appeal to the law by 
the defendant charging this felony upon the deceased and 
which he could not have executed ; then deceased's flight 
from the state; his return witha design to slay the defen- 
dant, openly expressed ; that he lurked around his house, 
which was thickly skirted with woods; that detendant 
feared to occupy the ordinary family chamber, but retired 
to an upper one for safety at twilight, and there remained 
until the morning; and thus he lived, besieged in his own 
house, in continued dread of assassination. If these things 
can be shown, and 7x direct connection with the killing of 
the deceased, should they not be allowed to go to the jury 
that they might have ¢he whole case before them? 

But we are not to be understood as indicating in the 
slightest degree that such proof would be a justification 
of the assassination of the deceased by a conspiracy such 
as this record discloses. Still, judges should send every 
fact relevant and pertinent to the issue to the jury, which 
is not expressly excluded by some rule of law. For to 
them is confided, at last, the determination of the guilt or 
innocence of the accused when the facts are applied to the 
law. The defendant sought an acquittal upon the ground 
that if the deceased were slain, as charged, that the facts, 
if allowed to go tothe jury, would show that he was man- 
ifestly intending or endeavoring, by violence or surprise, 
to commit a felony upon him, and that whatsoever act 
might be shown against him that it was really in defense 
of his own person. Again we repeat that judges are not 
empowered to decide what shall amount to a bare fear, 
neither are they to say what circumstances shall be deemed 
sufficient to excite the fears of a reasonable man, nor ex- 
actly what other instances stand upon the same footing of 
reason and justice as those which the law enumerates, nor 
yet what relevant facts may amount to sufficient evidence 
of an intent or endeavor to commit a felony, for if so al- 
lowed, and they are thus excluded, the verdict would be 
theirs and not the jury’s. These great rights of protec- 
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tion to life and liberty are lodged in the hands of jurors, 
to whom the country must look for its security against 
bloodshed and crime on the one side and the safety of the 
citizens on the other. 

3. Another error complained of is that the judge charged 
the jury that the verdict of guilty against Nichols and 
Walker for the killing of Turner was only presumptive 
evidence against Coxwell, and the burden of proof was 
on him to show that they did not kill and murder him. 
If, therefore, that presumption had not been rebutted, 
then they must consider the fact established; and if the 
killing was the result of a common purpose previously 
formed on the part of Nichols, Walker and Coxwell, then 
Coxwell is as much guilty as either of them, though he 
was not present at the time of the killing, and they might 
find him guilty as principal in the first.degree. - 

We cannot concur in this view of the law as taken by 
the judge below. The record of the trial and conviction 
of the principal in the first degree is conclusive evidence 
of his conviction, and prima facte evidence of his guilt, 
and on the trial of a principal in the second degree, the 
onus is on him to show that the principal in the first de- 
gree ought not to have been convicted. But principals in 
the first degree, where they sever, have no presumptions 
against them by reason of the fact that two may have 
been convicted before the third is put upon his trial. 
Even in cases of principals in the second degree and ac- 
cessories, where presumptions are applicable, the rule only 
goes to the extent of being conclusive as'to their convic- 
tion, and not as to their gust. 7 Ga., 2; 63 /b., 675. 

4. It is further alleged that the judge erred in instruct- 
ing the jury that “ good character may be of use in doubt- 
ful cases, but when the evidence is clear it can be of no 
avail.” This charge follows the ruling in the case of Epps 
vs. The State, 19 Ga., 102, and is re-affirmed in the case 
of Thomas vs. The State, in 59 Ga., 784, and is therefore, 
correct. , 

v 66—20 
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All the grounds of error not hereinbefore disposed of 
fall within these rulings, and are governed thereby, except 
that in which it is alleged that the judge interrupted the 
prisoner in his statement, and required that the same be 
made under the laws governing the admissibility of evi- 
dence. 

5- This ruling brings us to a construction of the act 
providing for prisoners in all criminal cases the right to 
make to the court and jury a statement, not under oath, 
involving his or her defense. This privilege was for the 
first time granted in 1868, and confined to cases of felony 
only. In 1874 it was extended to all criminal trials, and 
so stands to-day. The judge confined the prisoner with- 
in the limits prescribed for witnesses. This does not meet 
the broad and liberal purpose which the legislature in- 
tended to accomplish. He is not allowed to come as a 
witness; he comes as a prisoner, charged with crime; he 
does not appear to give ¢estimony; he appears to make a 
statement,—a right far higher than the narrow limits 
which confine and guard against hearsay and conclusions, 
and expressly forbids the admissibility from his own wit 
ness of that which the party himself may have uttered in 
his own behalf. In the exercise of this right he is author- 
ized to make such statement in the case as he may deem 
proper in his defense. It was never contemplated that he 
should be embarrassed and circumscribed by the strict 
rules of law which control the admissibility of evidence. © 
Nor, upon the other hand, should he be permitted to oc- 
cupy the time of the court and jury with long rambling, 
irrelevant matter inapplicable to the case,—and which, of 
necessity, must always rest in the sound discretion of the 
judge. 

This right granted to the prisoner is a modern innova- 
tion upon the criminal jurisprudence of the common law, 
advancing to a degree hitherto unknown the right of the 
prisoner ¢o give his own narrative of the accusation against 
him to the jurors, who are permitted to believe it in pref- 
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erence to the sworn testimony of the witnesses. The law- 
making power having given this right of making his 
statement to the prisoner, and having authorized the jury 
to give it such force as they may think proper, makes it 
the duty of the judges to execute the same in its letter 
and spirit; they are charged with the constitutionality 
but not with the policy of a law.. But it is said that 
the right to rebut the prisoner’s statement virtually de- 
stroys the right of the court to control the admissibility 
of testimony, as he may exclude from the mouths of wit- 
nesses what the prisoner has the right to say. Our first 
reply to this is: /ta lex scripta est ; and our second is that 
this cannot occur except where the state, by its rebutting 
testimony, opens the door and thus makes admissible that 
which would be otherwise excluded. 

Judgment reversed. 




















SPERBER vs. BALSTER ef ai. 


. Though an instrument may have the general form of a deed, yet 
if its evident intention is to pass no estate until the death of the 
maker, it will be construed to be testamentary in character. 

2. The court of ordinary has exclusive jurisdiction of the probate of 
wills, and a will cannot be proved and admitted in evidence in a 
contest under it in the superior court. 








Wills. Deeds. Jurisdiction. Evidence. Before Judge 
FLEMING. Effingham Superior Court. November Term, 
1880. 










Balster e¢ a/. brought ejectment against Sperber ez ad. 
The case was dismissed as to the others, and proceeded 
against Sperber alone. Plaintiffs claimed as heirs at law 
of Kohler, deceased; defendant claimed under the fol- 
lowing instrument: 






STATE OF GEORGIA—Effingham County. eat ca 


This Indenture made this the eleventh (11) day of February, 1880, we 
hetween August Kohler of the first part, of the county of Effingham, 
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and Sophestina Sperber of the second part, of said county above men- 
tioned, witnesseth that the. said August Kohler for and in consider- 
ation of services rendered him by the said Sophestina Sperber as nurse 
in his last sickness, and for her faithful attendance toward me, August 
Kohler, for the last three years; and now I, August Kohler, for the 
services rendered by the said Sophestina Sperber to me, make this my 
deed of gift to her, which is hereby set forth in the schedule below. 
I, August Kohler, do grant, give, bargain and convey, first, all that 
tract and parcel of land, located in Effingham county, State of Geor- 
gia, and lying near No. 2 Station, C. R. R., Eden, Georgia, and 
said to contain by resurvey six hundred and fifty (650) acres, and 
bounded North by lands of Waiver estate, East by Big Ogeechee 
River and Henry E. Smith; South, Bothwell and Harvey; West, Big 
Ogeechee River and Henry E. Smith. To have and to hold as her 
right and property, to her heirs and assigns. Said deed of gift to be 
of full effect at my death, together with all the live stock, cattle, hogs, 
mules, poultry and all other live stock that may be found on said prem- 
ises, together with all said premises. I also give to the said Sophes- 
tina Sperber, all my household and kitchen furniture; also all bedding, 
together with all plantation tools. To have and to hold the above said 
premises, together with all buildings, dwelling-house, kitchen, out- 
houses, to the said Sophestina Sperber, her heirs and assigns in fee 
simple ; and the said August Kohler will, and his heirs and executors 
and administrators shall, the said property to the said Sophestina 
Sperber, executors and administrators, forever warrant and defend 
against the lawful demands of all persons whatever. In testimony 
whereof the said August Kohler has set his hand and seal, this the 
day and year above written; further, the said Sophestina Sperber is 
to have and to hold all the furniture that is brought in the house or 
on the place in the year 1880, and all that may be brought on the place 
or in the house any time after; further, the said August Kohler has 
hereunto set his hand and seal, this February 11th, 1880. 


AUGUST KOHLER, [L.S.] 
J. E. CRAWFORD, witness. 


AARON BRANCH, his X mark, witness. 


Signed in presence of me, this February 11th. 1880. 
ALLEN CRAWFORD, J. P., roth D. G. M., 
Effingham county, Ga. 


This instrument was tendered in evidence as a deed, 
but was rejected by the court, on the ground that it was 
testamentary in its character, and could not be put in ev- 
idence until it had been probated. After verdict for the 
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plaintiffs, defendant moved for a new trial, which was re- 
fused, and defendant excepted. 





R. R. RICHARDS, for plaintiff in error. 


LESTER & RAVENEL, for defendant. 


JACKSON, Chief Justice. 


1. But two questions are before us in this case; first, is 
the paper offered in evidence to show title out of decedent, 
and therefore out of his heirs, a deed, or is it a will; and 
secondly, if a will, can it be proved so as to pass title with- 
out regular probate before the court of ordinary? 

But for the case in 31 Ga, 720, we should hold that the 
first question did not admit of argument. For though 
there be several formal zvdicza of a deed in the paper, yet 
construing the whole instrument together and looking for 
the intention of the grantor to pass a present estate in 
the land on the making the deed, or not until the donor’s 
or maker’s death, or his intention to have it take effect at 
once or at death, it would seem perfectly clear that he 
meant it to take effect at death. He says “said deed of 
gift to be of full effect at :ry death, together with all the 
live stock, cattle, hogs, mules, poultry, and all other live 
stock that may be found on said premises, together with 
all said premises.” 

These words show the intention of the maker to convey 
what would be on the premises at his death, and to have 
his gift of the land to go into effect at the same time. The 
case in the 31st Ga., however, rules that a prior gift of the 
premises cannot be restricted by words used in the aden- 
dum and tenendum of the deed so as to turn the paper 
into a will, and the words above cited in the case before 
us follow the words “to have and to hold.” Yet we think 
that the case at bar may be taken without that decision 
in the 31st, inasmuch as where the words occur here is not 
the real habendum and’ tenendum clause of this paper, 
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at least it is not the only one, for elsewhere in the instru- 
ment there are two others, and inasmuch as it says “to 
have and to hold, as her right and property to her heirs 
and assigns, said deed of gift, to be of full effect at my 
death ;” and inasmuch as after the first clause above cited 
it is added, “I also give to the said Sophestina Sperber all 
my household and kitchen furniture, also all bedding, to- 
gether with all plantation tools, to have and to hold the 
above said premises, together with all buildings, dwelling- 
house, kitchen, out houses to the said Sophestina Sper- 
ber, her heirs and assigns in fee simple.” 

Then follows the clause of warranty, “ against the law- 
ful demands of all persons whatever,” and following it 
are these words: 


“In testimony whereof the said August Kohler has set his hand 
and seal, this the day and year above written; further, the said So- 
phestina Sperber is to have and to hold the furnitnre that is brought 
in the house, or on the place in the year 1880, and all that may be 
brought on the place or in the house any time after; further, the said 
August Kohler has hereunto set his hand and seal. 

AUGUST KOHLER, [L.S] 

J. E. CRAWFORD, witness. 

AARON BRANCH, his X mark, witness. 


Signed in presence of me, this February 11th, 1880. 
ALLEN CRAWFORD, J. P.” 


It is only necessary to refer to the three several haden- 
dums in this paper to show the impropriety of applying 
rules of art in the construction of papers artistically 
drawn to an instrument so inartistically constructed. 
Neither the maker nor the draftsman, it is fair to infer, 
had the slightest conception of the legal office of the 
habendum and tenendum clause of a deed, and to make the 
intention of the first and the expression of that intention 
by the latter turn on any rule laid down in the books 
touching the office of the clause, would be the height of 
folly. 

The true meaning of the maker here, whether to part 
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with title at once or on his death, must be gathered from 
the entire paper. The title to other items of property in 
the very same sentence passing to the same person may 
well be. invoked,to show how and when the title to the 
land was intended to pass. The furniture afterwards to 
be brought on the place in 1880 and subsequently, the 
stock found on the place at his death, these are clear 
indicia of the intention of the maker. The very fact the 
deed of gift is to have full effect in express words at the 
death is potent to show the meaning of the donor. No 
life interest—no possession for life is anywhere reserved. 
Such a thing is not hinted at. It cannot for a moment 
be thought that the maker intended to strip himself of 
home, furniture and stock, all he possessed, and leave him- 
self naked, without the reservation of either title or pos- 
session, until he ceased to need anything by going to the 
unseen world and ceasing to be an inhabitant of this. 
Therefore, saying, as he does, nothing in this instrument 
of a reservation to himself of any use or possession, and 
using words to show that the paper, as to the gift of the 
land, is to take effect at death. and that other property 
conveyed in the same language could not pass to the ben- 
eficiary until the death of the maker, seems to us to leave 
little doubt of the real intention of the maker. 

It is wholly unnessary to cite cases or invoke precedents 
in construing a paper like this with a view to get at his 
meaning in respect to the time when he intended title, 
right, property, to pass out of himself into the object of 
his bounty. It is enough to lay down the universal prin- 
ciple, embodied in our Code, §2395, which is in these 
words: “ No particular form of words is necessary to con- 
stitute a will; and in all cases, to determine the character 
of an instrument, whether it is testamentary or not, the 
test is the intention of the maker, from the whole instru- 
ment, read in the light of the surrounding circumstances. 
If. such intention be to convey a present estate, though 
the possession be postponed until after his death, the in- 
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strument is a deed; if the intention be to convey an inter- 
est accruing and having effect only after his death, it is a 
will.” So reading this instrument, we construe it to be 
clearly a will; at all events, we all holdethat such is the 
better legal view of it; and even if the 31 Ga., should 
cloud the view with some uncertainty, we woul not feel 
inclined, from such bare doubt entertained by any of us, to: 
reverse the judgment of the able and experienced judge 
who made the ruling below. 

2. In respect to the other point, we are clear that the 
court of ordinary alone has jurisdiction in regard to the 
probate of wills. Such is the Code giving that court 
exclusively this jurisdiction ; and for a time to which the 
memory of man runneth not the contrary, it has been held 
in this state that proof of the will could not be made so 
as to pass title in another court where title to property 
was at issue. 

Judgment affirmed. 


SPEER, Justice, concurred duditante. 


LITTLEFIELD & BROTHER vs. CLARY. 


A mortgage is not such an evidence of indebtedness as is contemplated’ 
by the act of 1876 (p. 101) providing for the summary establishment 
of any lost “ bond, bill, note, draft, check, or other evidence of in- 
debtedness.”’ 


Mortgage. Jurisdiction. Lost Papers. Before Judge 
MERSHON. Ware Superior Court. October Term, 1880. 


A mortgage fi. fa. in favor of Littlefield & Bro., against 
Buchanan & Knowles, was levied on a certain steam saw- 
mill, which was claimed by Clary. The original mortgage 
and note were lost, and copies were established before the 
ordinary by the summary proceeding provided by the act 
of 1876. Onthe trial the claimant objected to the admis- 
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sion in evidence of the mortgage fi. fa., on the ground 
that the copy mortgage on which it was based could not 
be thus summarily established. The objection was sus- 
tained, and plaintiffs’ case having been dismissed, they 


excepted. 








GoopyE4r, Harris & Kay, by brief, for plaintiffs in 
error. 







No appearance for defendant. 






JACK>ON, Chief Justice. 






The sole question made by this record is whether the 
court of ordinary had jurisdiction to establish a copy of 
the lost mortgage under the act of 1876, codified in the 
supplement to the Code, §§420-1-2-3. The act of 1876 
repealed that of 1866, codified in Code, §§3993-4-5. The 
effect is to transfer powers, granted generally to officers 
who could administer an oath summarily to establish cer- 
tain lost papers, to the ordinary. The words are the same 
in both cases, so far as they describe the lost papers, copies. 
of which may be established in this summary manner, and 
are “‘any bond, note, bill, draft, check, or other evidence 
of indebtedness.” The question is, are mortgages other 

_ evidences of debt in the meaning of this statute and that 
which it repeals and substitutes. A mortgage is “‘a secu- 
rity for debt,’ according to our Code, and not, strictly 
speaking, a mere evidence of indebtedness. It is a deed, 
defeasible if the debt be paid, but still a deed to secure 
the debt. It is very different from a bond, bill, note, draft, 
or check, and not a mere evidence of debt. It is a lien, 
it binds the property in it; and is a much more solemn 
and binding instrument than any simple “evidence of 

indebtedness.”’ We think, therefore, that it was not the 

intention of the general assembly to embrace the estab- 
lishment of a copy of such a paper in the loose and sum- 
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mary manner authorized by the act of 1866, and it is clear 
that the act of 1876 embraces only such evidences of debt 
as those meant in the act of 1866. The judgment of the 
court below must, therefore, be affirmed. 


MERRITT vs. MERRITT ef ad. 


1. A wife and children who were beneficiaries of a homestead set 
apart from the estate of the husband and father were not con- 
cluded by a judgment subsequently rendered by the ordinary against 
him on a settlement of an estate of which he was executor. Ina 
claim case arising upon a levy under such judgment, the beneficia- 
ries of the homestead could attack it,—certainly so as to defects on 
the face of it rendering it invalid in whole or in part. 

(a). Where the legal title to property is vested in a trustee for a 
minor, the statute of limitations running against the trustee also 
bars the minor. 

(6). In a citation by legatees to compel an executor to settle the estate 
of his testator, a judgment de donzs propriis should not be ren- 
dered in the absence of any plea of we ungues executor, a release 
to himself, Alene administravit, or plene administravit preter. 


Judgments. Homestead. Statute of Limitations. Mi- 
nors. Administrators and executors. Before Judge 
LAWSON. Greene Superior Court. September Term, 
1880. 


An execution in favor of Susan E. Merritt e¢ a/., against 
James Merritt, executor of Thomas Merritt, was levied 
upon four hundred acres of land, as the property of 
James Merritt. Sarah Merritt, both for herself and as 
next friend of her minor children, interposed a claim to 
said four hundred acres of land. The fi. fa. was as 
follows: 


“* GEORGIA—Greene County. 

“To all and singular the sheriffs of said state, greeting: James 
Merritt, of said county and state, being the executor of Thomas Merritt, 
late of Greene county, deceased, said administration being in Greene 
county, was required by the ordinary of said county, at the citation of 
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Susan E. Merritt e¢ a/. (said Susan E. Merritt e¢ a/. being the heirs 
at law of said Thomas Merritt) to appear and submit to a settlement 
of his accounts, and such citation was duly served and made returna- 
‘ble to the December term, 1878, of this court, according to the statute 
in such case made and provided, and regularly continued to an ad- 
journed court, held on Monday, December goth, 1878. The said 
ordinary of said county, at the said adjourned court, held on the oth day 
of December, 1878, examined all the returns and accounts of said 
executor as to the said Susan E. Merritt e¢ a/., and made a full, fair 
and final settlement for said Susan E. Merritt e¢ a/., finding in said 
settlement that one thousand and fifty-five and 44; dollars ($1,055.98) 
was the amount due by said James Merritt, executor as aforesaid, to 
the said Susan E. Merritt e¢ a/., and the court thereupon ordered and 
adjudged that said James Merritt pay the said Susan E. Merritt e¢ a/. 
said sum. We therefore command you that of the goods and chattels, 
lands and tenements of the estate of said Thomas Merritt, in the 
hands of said executor to be administered, if to be found, and if not 
to be found, then of the goods and chattels, lands and tenements of 
‘said defendant, held in his own right, you cause to be made the sum 
of one thousand and fifty-five ;4*; dollars, principal debt, which the 
said Susan E. Merritt e¢ a/. recovered as above stated. and interest 
thereon from the 9th day of December, 1878, and that you have the 
said several sums of money before the said court of ordinary on the 
first Monday in October next, to render to the said Susan E. Merritt 
¢al, And have you then and there this writ. Witness, Joel F. 
Thornton, ordinary of said county, this July 28th, 1879. 

JOEL F. THORNTON, Ordinary.” 


By amendment, the following equitable claim was made: 

“And now comes the claimant, Sarah Merritt, both for 
herself and as next friend of her minor children, to-wit: 
Annie M. Merritt, Elizabeth Merritt, James T. Merritt, 
Gordon L. Merritt, Odie B. Merritt, and Esse P. Merritt, 
and amends the claim interposed by her in said case to 
said four hundred acres of [and, and says that said four 
hundred acres of land was, on the 19th day of December, 
in the year eighteen hundred and sixty- ight, set apart as 
a homestead for the use of this claimant and her said 
minor children, in conformity with the law then of force 
in such case made and provided. And the claimant says 
that the fi. fa. or execution levied upon said land was 
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issued upon a judgment rendered by the ordinary of said 
county on the ninth day of December, in the year eighteen 
hundred and seventy-eight, in favor of the said plaintiffs 
against the said James Merritt, as executor of Thomas 

Merritt, and claimant says that she was not a party to 
said judgment, neither were her minor children parties to 
said judgment; and neither did she or her said minor 
children have any notice whatever of the rendition of 
said judgment until 7. fa. or execution had been issued 
upon the same and levied upon said land. And claimant 
further says that on the fifth day of May, in the year 
eighteen hundred and fifty-four, the said Thomas Merritt 
made and executed his last will and testament, appointing 
therein as his executors two of his sons, viz: Benjamin 
Merritt and the said James Merritt, and which said will 
was admitted to probate in the court of ordinary of 
Greene county, Georgia, on the sixth day of February, in 
the year eighteen hundred and sixty, and the same year, 
to-wit, on the twenty-seventh day of December, in the 
year eighteen hundred and sixty, the legatees of the 
said Thomas Merritt under said will entered into a written 
agreement setting aside said will, and requesting the said 
James Meritt to distribute equally among the. heirs at 
law of said Thomas Merritt the property in his hands, 
as executor in the state of Georgia, according to the 
statute of distribution of force in said state, without any 
regard to said last will and testament; and it was also 
stipulated in said agreement that the said Benjamin Mer- 
ritt, who had qualified as one of the executors of said 
will, should continue his executorship in the state of Ala- 
bama, so far as might be necessary to close up said estate 
there, a large portion of the property of the estate of said 
Thomas Merritt being in the state of Alabama. 

. “And claimant further says, that by the sixth item of 
the said will one hundred acres of land and five hundred 
dollars in cash were given for the benefit of the children of 
John Merritt, to be in the hands of said Benjamin Merritt 
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as trustee, the said John Merritt being a son of the testa- 
tor, Thomas Merritt. 

‘‘ And claimant further says, that the one hundred acres 
of land specified in the sixth item of said will was sold, 
conveyed and disposed of by the said Thomas Merritt 
some years previous to his death, and constituted no part 
of his estate at the time of his death, so that the five 
hundred dollars was all the property that was left in trust 
for the children of the said John Merritt. 

“ And claimant further says, that while the said John 
Merritt, a son of the testator, Thomas Merritt, was ex- 
cluded from all benefit and participation in the estate of 
his father under said will, yet, under the said agreement 
entered into by the legatees under said will, the said John 
Merritt and his children received, with his brothers and 
sisters, an equal share or portion of the property of his . 
father, amounting, as claimant is informed and believes, 
to about eight thousand dollars, or other large sum; and 
of the property received by the said John Merritt and his 
children under said agreement there was included two 
hundred acres of land in said county of Greene, and upon 
said land the said John Merritt and his children have lived 
ever since they received the same under said agreement, 
and his said children have been maintained and provided 
for out of said property, and the proceeds arising from the 
. possession, use and enjoyment of said two hundred acres 
of land, and have received, up to the present time, a great 
deal more property from the estate of the said Thomas 
Merritt than the five hundred dollars given for their benefit 
in the sixth item of said will, and all of the children of 
the said John Merritt, with the exception of one or two, 
being now over the age of twenty-one years, and the one 
or two exceptions being very near the age of twenty one 
years. 3 

“ And claimant further says, that in justice and equity 
there is nothing more due the children of the said John 
Merritt, the plaintiffs in said 7. fa:, from the estate of the 
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said Thomas Merritt, they having already received as 
much if not more than any child or legatee, from the 
estate of the said Thomas Merritt, and certainly a great 
deal more than the legacy given for their benefit in the 
said will. 

“ Ard claimant further says, that if the children of the 
said John Merritt, the plaintiffs in said 7. fa., are still enti- 
tled to the five hundred dollars in cash, with interest on 
the same, in addition to what they have already received 
from the estate of the said Thomas Merritt, they should 
look to the said Benjamin Merritt, one of the executors of 
said will, and their trustee, who received into his posses- 
sion, either as executor or as their trustee, a large amount 
of the property belonging to the estate of the said Thomas 
Merritt, in addition to his distributive share as heir at 
law of the said Thomas Merritt, or as legatee under said 
will, certainly a great deal more besides his distributive 
share than the legacy given him intrust for the benefit of 
said children. 

‘And claimant further says, that the said 7. fa. in favor 
of the said plaintiffs was issued upon a judgment rendered 
by the ordinary of said county of Greene, to compel the 
said James Merritt to pay to the said plaintiffs in 7. fa. the 
said five hundred dollars with interest on the same, not- 
withstanding the said plaintiffs in 7. fa. have, under the 
said agreement of said legatees, had the use, benefit and 
enjoyment of a much greater amount of property from 
the estate of the said Thomas Merritt than was given ‘for 
their benefit in said will, and, notwithstanding said will 
was by the said agreement of said legatees set aside for 
the benefit of said plaintiffs in 7. fa., and that, notwith- 
standing also, the said James Merritt has acted in perfect 
good faith under said agreement from the first to the last. 

- “ And claimant further says, that the four hundred acres. 
of land, now levied upon by virtue of the 7. fa. in favor of 
the said plaintiffs, and claimed by her for herself and her 
minor children, never did constitute any portion,of the 
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estate of the said Thomas Merritt, but that the same was 
set apart as a homestead for this claimant and her said 
minor children, to-wit: Annie M. Merritt, now aged six- 
teen years; Elizabeth Merritt, now aged thirteen years; 
James T. Merritt, now aged ten years ; Gordon L. Merritt, 
aged eight years; Odie | B. Merritt, aged five years, 
and Essie P. Merritt, aged ‘two years, out of the property 
of James Merritt, the husband of claimant and the father 
of her said minor children, and that the same has vested 
in this claimant and her said minor children for their use 
and benefit, according to the constitution and laws of 
said state. And claimant further says that said four hun- 
dred acres of land were set apart as a homestead for her 
and her said minor children ten years before any complaint 
was made, or any claim preferred, or any judgment ren- 
dered, against the said James Merritt in favor of the said 
plaintiffs in #. fa.; and claimant further says that the 
said agreement of said legatees has been acquiesced in 
by the said plaintiffs in 7. fa., as well as their trustee, the 
said Benjamin Merritt, for a period of more than eighteen 
years. And claimant further says that if the said James 
Merritt incurred any legal liability to the plaintiffs in 77. fa. 
in consequence of having observed and carried out, in 
good faith, the said agreement of said legatees, it was the 
duty of the said plaintiffs in 7. fa., or their trustee, the 
said Benjamin Merritt, to have instituted suit or have 
commenced legal proceedings within the time prescribed 
by law against the said James Merritt, and not to have 
silently acquiesced in said agreement for the period of 
eighteen years, and have availed themselves, during all of 
said time, of all the benefits and advantages resulting to 
them from said agreement, which was of much greater 
benefit and value to them than the legacy given for their 
benefit in said will. And claimant further says that if the 
said plaintiffs in 7. fa. have any claim or demand against 
the said James Merritt on account of his connection with 
the estate of the said Thomas Merritt, or in consequence 
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of his having carried out, in good faith, the said agreement 
of said legatees, that the said claim or demand now is and 
was, before the commencement of any legal proceedings 
by the said plaintiffs in 7. fa. against the said James Mer- 
ritt, barred by the statute of limitations in such case made 
and provided. : 

“ And claimant further says,that the said James Merritt 
is insolvent, and that inasmuch as the said James Merritt 
is utterly unable to respond to claimant and her said minor 
children for any damage which they may sustain in con- 
sequence of the rendition of the said judgment, upon which 
the 7. fa. of the said plaintiffs issued, and that, inasmuch 
as the claimant and her minor childreia were neither parties 
to, nor had any notice whatever of, the rendition of said 
judgment, that said judgment is null and void as to claimant 
and her said minor, children, and has no lien whatever 
upon said four hundred acres of land, which has been set 
apart as a homestead as aforesaid, and which has vested 
in claimant and her said minor children for their use and 
benefit. And for the reasons herein stated, as well as for 
divers other good and valid reasons, claimant says that said 
land is not subject, and cannot, either in law or equity, be 
made subject to the f.,fa. of the said plaintiffs, and of all 
of which this claimant, both for herself and as next friend 
of her said minor children, puts herself upon the country. 
And claimant further says that said 7. fa. and the judg- 
ment and proceedings upon which the same was issued, 
are illegal upon their face.” 

The agreement of the legatees of Thomas Merritt, Sr., 
deceased, was as follows: 


“GEORGIA—Greene County. 


“This agreement, made and entered into this, the 27th day of De- 
cember, in the year of our Lord, 1860, amongst the undersigned lega- 
tees under the last will and testament of Thomas Merritt, late of said 
county, deceased, bearing date the 4th day of May, 1854, witnesseth 
that the said legatees do hereby consent and agree that James Merritt, 
the qualified executor of said last will and testament, in the state of 
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Georgia, shall proceed at once to administer the estate of said Thomas 
Merritt, Sr., from this time forth according to the statute of distribu- 
tions of force in said state of Georgia, and that all the property of said 
deceased be distributed equally among the heirs at law of said Thomas 
Merritt, in pursuance of said statute of distributions, without any 
regard to said last will and testament. And it is further agreed that 
the said last will and testament be set aside so far as the division of 
said property and the administration of said estate is concerned, only 
continuing the powers and authority of said executor, so far as may 
be nece$sary to carry out this agreement and to wind up said estate. 
And we hereby bind ourselves, our heirs, executors and administra- 
tors, severally to each other and to the said executors as aforesaid, in 
the penal sum of fifteen thousand dollars, to stand to and abide by 
this agreement, and for a breach of the same, by any or either of us, 
either one of the others may sue for and recover the above penal sum 
of the one committing said breach, in any court having jurisdiction of 
thesame. ... . . . « It is further understood and 
agreed that Benjamin Merritt continue his executorship i in the state of 
Alabama, so far as may be necessary to close up said estate there.” 
On motion the court struck this equitable claim, and a 
verdict was rendered finding the property subject. Claim- 
ant moved for a new trial, which was aa, and she ex- 


cepted. 
C. HEARD; P. B. ROBINSON, for plaintiff in error. 


H. T. & H. G. LEwis; E. C. KINNEBREW, for defen- 
dants. 


JACKSON, Chief Justice. 


The legal question made in this record is whether or 
not the wife and childrer, as beneficiaries of a homestead 
set apart to them out of the estate of the husband and 
father, are concluded by the judgment.of the ordinary on 
a settlement before him between said father and husband 
and legatees under a will of which said father and hus- 
band is the executor. If not concluded, the equitable 
plea i is not only good but even without it the verdict, if 
that plea states the facts, would be against law and evi- 


dence on proof of the facts. 
v 06-21 
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The claim of the legatees is under the will, and the leg- 
acy is put in a trustee for their benefit. He could. have 
sued for the legacy years ago; the legal title is in him, he 
is barred, and if he is, the infant legatees are also barred. 
10 Ga., 358; 51 /b., 159; 56 /b., 168. The clause of the 
will is: “I give for the benefit of the children of my son, 
John Merritt, the following property, to be in the hands 
of Benjamin Merritt, as trustee, to-wit: one hundred 
acres of land, whereon he now lives, aud five hundred dol- 
lars in cash.” This put the legal title in Benjamin Mer- 
ritt. The will was published and executors appointed ° 
long before 1865, and the claim is barred by the act of 
1869, as well as by the general statute of limitations. 

Certainly the wife and children may attack the judg- 
ment, if on its face invalid, so far as it is a judgment not 
only de bonis testatores but a personal judgment against the 
administrator. It nowhere appears in the record that 
the plea of we ungues executor, or a release to the execu- 
tor, or plene administravit, or plene administravit preter 
was filed; and such must be the case to authorize a judg- 
ment de bonis propriis against the administrator or execu- 
tor. Code, $3573. It does not appear on the execution 
issued by the ordinary or any judgment rendered by him 
that any such plea was before him, or any such question 
made. If not, this judgment and execution could not sell 
this homestead land, because it never was part of the estate 
of the testator. The judgment and execution being thus 
apparently invalid so far as to interfere with this home- 
stead estate, it is protected until at-least the judgment be 
legally made a judgment against the executor individually 
by suit thereon; in which event, or on the pending of 
such suit, the equities between all the parties would be 
open for settkement on a bill filed for that purpose. 55 
Ga., 129. 

But outside of this view in the settlement before the 
ordinary, the wife and children could not have become 
parties, and these homestead rights being anomalous and 
peculiar, it was held by this court in 59 Ga., 817 that they 
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were not bound for that reason by a judgment of foreclos- 
ure of a mortgage, and were let in to defenses on an ille- 
gality—held then to be equivalent to a claim—by the 
father and husband for them. 

The principle then ruled it seems covers this case, and 
the claimant here may set up the statute of limitations, 
or any other defense good against the suit of these lega- 
tees. 54 Ga., 462. 

This will was made in 1854; the property divided in 
1861 ; the homestead set apart to this wife and children 
long before the institution of this proceeding before the 
ordinary, as much as ten years prior to any hint of such 
a proceedng; when divided in 1861, the father of these 
children received largely more than the little legacy left 
to an uncle forthem. The will by agreement of all old 
enough, was set aside to let their father in to an equal 
share of the estate which gave him some eight thousand 
dollars, when he would have gotten nothing under the 
will, and while this is not binding on the infants, per- 
haps, though their uncle and trustee signed the agree- 
ment to divide, and warranted the division to stand, 
yet the case presents facts which make it the duty of the 
courts, we think, to interpose every legal obstacle to their 
recovery from this homestead property. They may look 
to their trustee and recover from him so far as this record 
contains information to the contrary. At all events they 
cannot subject this homestead on this judgment and exe- 
cution, so defective, until by the trial of the case in 
equity, either on this equitable plea or regular bill in 
chancery, the wife and children of the executor have a 
hearing thereon. 

Judgment reversed. 
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JESUP ef al., trustees, vs. EPPING. 






In seeking to foreclose a mortgage which on its face appears to be 
barred by the statute of limitations, where it is sought to avoid the 
bar by reason of a new promise or partial payment, such relieving 
facts must be alleged with sufficient certainty to enable the defend- 
ant to meet the same by plea as well as proof. A general aver- 
ment that the mortgagor, within the time prescribed by the statute, 
has made his promise in writing by letters addressed to the mort- 
gagees, and the assignees of the mortgage, and by payments and 

releases on the mortgage evidenced by the handwriting of the 

mortgagor, and has relieved it of the bar, is not sufficient. 


















Mortgage. Statute of Limitations. New Promise. Con- 
tracts. Pleadings. Before Judge MERSHON. Wayne 
Superior Court. September Term, 1880. 










Reported in the decision. 










GOODYEAR; HARRIS & KAY, by brief, for plaintiffs in 
error. ° 





IRA E. SMITH ; MABRY & CROVATT, by brief, for defen- 
dant. 






SPEER, Justice. 






Plaintiffs in error, as trustees of Gilpecke Herman & 
Riecheldt, sued out a rule wzsz to foreclose a mortgage on 
realty to secure a debt upon open account, made in 1858, 
for $79,084.25, filing their proceedings before the twenty 
years statute of limitations had run from the maturity of 
debt. The petition was in usual form and with usual prayer 
of foreclosure. To avid the statute of limitations passed 
in 1869 plaintiffs amended their petitions as follows: 
“Petitioner amends his petition on the 28th line of the 
4th page by adding there the words: And your peti- 
tioner further shows that the said Carl Epping, mortgagor, 
after July, 1865, made his promise in writing both by 
letters written and signed by the said Epping,and by pay- 
ments and releases of certain portions of the mortgage 
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property in said petition described, said letters addressed 
both to the original mortgagees and assignees herein des- 
. cribed, and said payments and releases being evidenced 
also in writing under the handwriting of the said Carl 
Epping, mortgagor,—which amendment was allowed bv 
the court.” 

In seeking to foreclose a mortgage which on its face ap- 
pears to be barred by the statute of limitations, and where 
the petitioner, to avoid the bar, avers a new promise in writ- 
ing, it would devolve upon him to aver and set forth in 
his petition such new promise, either by copying the same 
or make such averments as to its tenor and legal effect as 
would enable the defendant to meet the same by plea as 
well as proof. 9 Ga. 422. So if the bar of the statute is 
sought to be avoided by “ payments upon said written 
evidence of debt,” or any “other written acknowledge. 
ment of the existing liability,” like averments would be 
necessary. The court held in Martin vs. Broach, 6 Ga., 
21, that where the original cause of action was barred, and 
the party relied on a subsequent promise, that the new 
promise, and not the old debt, was the cause of action, 
that the latter was only the inducement to and consider- 
ation for the new promise. 12 Ga., 617. 

While such new promise does not create a new liability, 
but simply revives or extends the original one, yet as the 
same, to be binding, must be in writing, we hold that it is 
necessary to set forth such new promise, at least accord- 
ing to its legal tenor and effect, with some certainty. 

A rule zzs¢ having been granted on the petition, the de- 
fendant, in addition to filing various pleas to said suit of 
foreclosure, demurred to the amendment and the rule zzsz 
as amended on the ground “that the new promise was 
not set out with sufficient particularity to authorize proof 
to support it; that it was not sufficient to say generally 
that the promise was by letter, or by part payment and 
written acknowledgement, but that such promise must be 
particularly set out to authorize proof of it.” 
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The court sustained said demurrer and dismissed said 
petition, whereupon plaintiff excepted. 

Section 3962 of the Code, on the subject of’ forclosure 
of mortgages on realty, provides: “Any person applying 
and entitled to foreclose such mortgagor shall, by him- 
self or his attorney, petition to the Superior Court of the 
county wherein the mortgaged property may be, which 
petition shall contain a statement of the case, the amount 
of the petitioner’s demands and a description of the prop- 
erty mortgaged.” 

A reasonable construction of this section of the Code 
would be that the petitioner should set forth “such a 
statement of the case,” by averments, as would enable the 
defendant intelligently to plead to the same in pleading 
as well as to set forth the original liability, that the 
court may be able to determine, dy the pleadings, 
whether the same revives the original liability, if estab- 
lished as true. Any failure t» do this would subject the 
writ or petition to demurrer. 

As the petitioners in this cause have failed to set forth 
this new promise in writing, either by copy or as to its 
legal effect, without deciding the other questions in the 
record, we see no error in the judgment of the court sus- 
taining the demurrer and dismissing the petition to fore- 
close. 

Let the judgment of the court below be affirmed. 


MOORE vs. MOORE. 


. The ordinary has jurisdiction to issue and try a habeas corpus to 
determine the rights of a husband and wife living separately as to 
the possession of the children. 

. The ordinary did not abuse his discretion in this case in awarding 
the control of the children to the mother. 


Jurisdiction. Ordinary. Habeas Corpus. Before Judge 
MERSHON. Wayne Superior Court. September Term, 
¥880. 
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Reported in the decision. 


SyMMES & ATKINSON, by HARRISON & PEEPLES, for 
plaintiff in error. 


No appearance for defendant. 


CRAWFORD, Justice. 


A writ of habeas corpus was issued by the ordinary of 
Wayne county, on the petition of Mary A. Moore against 
S. S. Moore, commanding and requiring him to produce 
the persons of Mary Ellen, Idel and Shakespear Moore, 
the children of the petitioner, whom she alleged that he 
had abducted from her possession without lawful warrant 
or authority. 

In response to this writ S. S. Moore produced the chil- 
dren and made return that he was their father, and that 
the petitioner, their mother, was not entitled to their cus- 
tody because of her inability to tzke care of them, and 
that she had abandoned them for more than five years, 
and further, that by reason of her habitual drunkenness 
she was an unsuitable person to have them under her 
control. 

The ordinary proceeded to hear testimony upon the 
issues made, and after argument had thereon, awarded 
the custody of the children to the mother. The father © 
carried the case by certiorari to the superior court, and 
upon the hearing thereof the same was dismissed and he 
excepted. 

The assignments of error are that the ordinary had no 
jurisdiction ot the subject matter set out in the petition 
for the writ of habeas corpus, and that his judgment was 
contrary to the evidence and contrary to law. 

Code, §4009 gives a right to the writ of habeas corpus 
to any persofi alleging that another, in whom for any 
cause he is interested, is kept illegally from the custody 
of the applicant, and the writ may issue to inquire into 
the legality of such restraint. 
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$4011 clothes the ordinary of the county, or the judge 
of the superior court of the circuit, with power to grant 
the writ, examine into the cause of detention, and exer- 
cise such power in connection therewith as the principles 
of justice may require. The only limitation on the power 
of the ordinary is that it shall not be exercised in cases 
of capital felony. 

§1793 provides for the custody of children im cases o7 
divorce granted by the superior court, and in the exer- 
cise of a sound discretion it may make such disposition 
of them as will best promote their interest. 

§1794 makes further provision for the custody of chil- 
dren in cases of separation between the parents and the 
court, upon writ of abeas corpus, may exercise a discre- 
tion as to their possession, looking solely to their interest 
and welfare. 

The power to issue the writ of habeas corpus and to pass 
upon the petition therefor, and the return thereto, consti- 


tutes the person so authorized a court invested with the 
right to exercise the discretion therein named. 

Our judgment, therefore, is that the ordinary had juris- 
diction to hear and determine the matters set forth in the 
petition, and that under the evidence he did not abuse 
that discretion. 

Judgment affirmed. 


SMITH vs. JONES. 


Contracts within the statute of frauds must be in writing signed by the 
party to be charged, or, some one authorized by him to sign, and 
must contain a statement of the agreement sought to be enforced. 

(a.) A receipt given by one party to another and signed by the first 
alone is not sufficient to charge the party receiving it with a con- 
tract stated therein, it being one required to be in writing. 

(6.) A letter referring generally to a contract as existing, without sta- 
ting any of its terms’ or otherwise identifying it, is not sufficient to 
bind the writer to a contract the terms of which must be supplied 


by parol. 
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Contracts. Statute of frauds. Non-suit. Before Judge 
HILLYER. Fulton Superior Court. October Term, 1880. 


Smith sued Jones. He alleged that defendant had 
bought a lot from him in Cuthbert, Georgia, and owed 
him a balance on the purchase money. Among other 
pleas, the defendant pleaded that she had never entered 
into any written contract for the purchase of the lot. 

On the trial plaintiff sought to meet the requirements 
of the statute of frauds by the introduction of a receipt 
which he had given to defendant and a letter written by 
defendant to plaintiff's wife. They were as follows: 


“ Received of Easter Jones ninety-five dollars in part payment of a 
certain purchase of three hundred dollars of a house and lot number 
193 in the gth district of Randolph county, containing a half acre 
more or less, next and south of Joe Taylor’s lot and: opposite Mrs. 
Jane Lightfoot, also known as the lot formerly owned by Mrs, Eliza- 
beth Barry. (Signed) B. J. SMITH.” 

Fanuary 7th, 1878. 


“ ATLANTA, GA., July 11th, 1878. 
Mrs. Captain Smith: 


DEAR MrS. SMITH—I would have written before this, but have 
had no opportunity. I am very much pleased with my change up to 
this time, and the house is full of very nice boarders, and as I am wait- 
ing in the house you know that pleases me. I wish you would come 
up here this summer, as I know it would please you, being near the ~ 
springs. I am trying to take the advice you gave me when I left. 
Give my love to Miss Lou and the entire family, also, to uncle Reuben 
Allen and his wife. Tell uncle Reuben I miss him every Sunday 
morning. Please ask the Captain if he will let the rent go this year 
on the payment of the house; if he will I can make the payment this 
year, and ask him to please let me know as early as possible, as I have 
another object in view. I almost know he will, as I have no one to 
help me, and people are dying out so fast I want the matter settled. Tell 
him I can send him all the money I have made if he wants it, or if 
not, send him at Christmas all I will have up to that time, as I am 
living very economical. Please let me know very soon, and oblige, 

Very respectfully, EASTER JONES.” 


This letter was sent under envelope, addressed to plain- 
tiff. 
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The parol testimony shows the terms of the contract. 
The plaintiff's own testimony was as follows, the other 
parol testimony being to the same general purpose: 

“T am the plaintiff in the case of B. J. Smith ws. Easter 
Jones. I sold defendant a house and lot in the city of 
Cuthbert, Georgia, in December, 1875, or first of January, 
1876, for $300.00 as cash consideration. The contract was 
made at my house in Cuthbert, Georgia, in presence of 
my wife. It was not written. It wasa frame house with 
three rooms, good stack chimney, two fire places, half acre 
of land, more or less, adjoining place where Dr. W. B. 
Tackett formerly lived, and on west side of street running 
from Methodist church to Baptist college, known as Barry 
place; defendant was to pay $300.00. It was a cash con- 
sideration. I was to take part in services from defendant. 
Defendant had money deposited with John T. Clarke, and 
he (witness) was to get that. Defendant owed at the 
commencement of the suit about $205.00. Defendant 
has paid about $95.00. She paid that in services rendered 
in 1876 and part of 1877. A receipt was given to defend- 
ant as near as can be remembered, as follows: (stating it). 
This receipt wis given about January Ist, 1878. Defend- 
ant was in witness’ services during the year 1876, and till 
October, 1877. I am not indebted to her. I have paid 
her all I was due her by credit for house and lot purchased 
as above described. I do not now owe her anything, she, 
defendant, having paid what I was due her on house and 
lot and ordered it so credited ; nor did I owe her anything 
at commencement of this suit. I have stated fully all I 
know about the matter. Easter Jones bought the place 
and was to pay for it, which she has not done except the 
$95.00 as credite! for services rendered. Easter Jones 
worked for me in 1876 and upto October, 1877. I was to 
pay her $6500 for services in 1876, and defendant’s 
account for that year was $12.25; for 1877 I was to pay 
her $75.00. She allowing me to rent the place sold her 
and to have and receive the rents. Defendant left in 
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October, 1877. Defendant’s account up to the Ist of Oc- 
tober, 1877, was received of witness $18.35. I owed her 
about $95.00 on the Ist of January, 1878. It has been 
paid, defendant directing that it be credited as part pay- 
ment of the house and lot, and it was paid January, 1878. 
I am in possession of the house and lot, was in possession 
in 1877, with the understanding that I was to pay defend- 
ant by access of wages $2.00 per month, which I did pay 
her. It was improved. I have rented it out and collec- 
ted the rents at the instance and request of plaintiff, with 
the distinct understanding that the rent of the place was 
to offset the interest accruing on defendant’s indebtedness 
to plaintiff for the purchase of the house and lot. I own 
this claim, have not transferred it or made any arrange- 
ments about it. I did owe John T. Clarke and do owe 
him something now—something over $100.00; don’t know 
exact amount. I heard defendant say she had money 
deposited with John T. Clarke; she told me so; money 
deposited, I think, and something about $75.00. I ordered 
it garnished, and suppose it was done. I ordered the suit 
to be brought. I employed Marshall J. Clarke, through 
his brother, John T. Clarke, of this place.” 

On motion the court granted a nonsuit, and plaintiff 
excepted, 


MARSHALL J. CLARKE, for plaintiff in error. 
HOPKINS & GLENN, for defendant. 


JACKSON, Chief Justice. 


This suit was brought to recover the balance due on 
the alleged purchase of a house and lot. The plaintiff 
introduced in evidence a receipt for ninety-five dollars 
paid for the house and lot, but only signed by himself, 
and not by the defendant who was the party sought to 
be charged by the contract and sued in this action for the 
balance of the money. The receipt set out the price and 





342 SUPREME COURT OF GEORGIA. 


Smith vs. Jones. 


designated the house and lot sold. The plaintiff also 
introduced a letter from defendant in regard to some 
house, but not designating that described in the receipt. 
or the price to be paid, or any of the terms of the con- 
tract. It was written to the wife of plaintiff and con- 
tained these expressions, and these only, on the subject : 


“Please ask the Captain if he will let the rent go this year on the 
payment of the house; if he will I can make the payment this year, 
and ask him to please let me know as early as possible, as I have an- 
other object in view. I almost know he will, as I have no one to help 
me, and people are dying out so fast I want the matter settled. Tell 
him I can send him all the money I have made if he wants it, or if not, 
send him at Christmas all I will have up to that time, as I am living 
very economical. Please let me know very soon, and oblige, 

Very respectfully, EASTER JONES.” 


The plea of defendant is that she did not make the con- . 
tract, and that no note or memorandum of it in writing 
was made by her or by any one for her authorized to sign 
it. The court granted a non-suit on the ground that the 
case was not taken out of the statute of frauds by the 
receipt and letter construed together, and the sole ques- 
tion is, do these papers furnish such a note or memoran- 
dum of the contract as will take the case without that 
statute? 

It is clear that the receipt is not such a note or memo-— 
randum as will bind the defendant ; because it is a paper 
which she did not sign. Does her letter help or heal the 
difficulty? Wethinknot. It does not referto the receipt 
at all; nor does it otherwise describe the thing bought, 
nor the price, nor any of the terms of the contract. There 
is therefore nothing in writing signed by her which com- 
plies with the statute so as to bind her, and taking the 
two papers together, unless the parol testimony be let in 
to connect them and show that the letter referred to the 
receipt, there is nothing signed by her to bind her to the 
contract set out in the receipt. If the parol testimony 
could show that, away would go the statute, and it had as 
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well be admitted to show the whole contract. And such 
we understand to be the full current of authority, whether 
cited by the one or the other side here. Browne on Stat. 
of Fraud, $344 e¢ seg., and cases cited. 

The rule should not be relaxed now when the flood 
gates are open wide as to the competency of witnesses, 
and the only breakwater left is the requisition to put this 
class of contract, and others of similar character, in writing. 

It is well to observe that the contract was made in 1875— 
it seems from the parol testimony, and the receipt is dated 
the Ist of January, 1878, and the letter the July follow- 
ing. Whilst if the trade had been acknowledged in wri- 
ting afterwards it could make no material difference, yet 
the subsequent writings appear by their dates not to have 
been executed to make a note or memorandum of the 
sale, but the receipt simply to acknowledge the payment 
of money on it, and the letter seems a proposition to 
modify or alter its terms in regard to rent. 

The defendant was not put in possession, and there was 
no part performance of the contract by plaintiff so as to 
take the case without the statute. Browne Stat. _— 
§§45 3-468 e¢ seg. 

Under these views of the law, there could be no recov- 
ery for the plaintiff no matter what was the parol testi- 
mony, and the non-suit was properly awarded. The case 
turned on the single point, do the letter and receipt with- 
out the assistance of parol testimony, show a note or 
. memorandum of the sale signed by the defendant so as 
to bind her? We think they do not, and the judgment 
is affirmed. 

Judgment affirmed. 
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GILES vs. THE STATE OF GEORGIA. 


. The mere absence of counsel from the court is not a sufficient 
ground for continuance. 

. Whether the framing of the judge’s charge before he had heard the 
evidence is a good cause of complaint, depends on whether he 
charged the law of the case properly or not. If he did, no harm 
was done. If not, errors should be specified. 

. There was sufficient evidence to support the verdict. 

. That on a second conviction in a misdemeanor case the judge in- 
creased the fine by five dollars over the first sentence, is no ground 
for new trial. 


Criminal Law. Continuance. Charge of Court. Prac- 
tice in the Superior Court. Before Judge LAWSON. Mor- 
gan County. At Chambers. September 22d, 1880. 


Reported in the decision. 


J. H. HOLLAND; CALVIN GEORGE, by brief, for plain- 
tiff in error. 


ROBERT WHITFIELD, solicitor general, by JACKSON & 
LUMPKIN; H. W. BALDWIN, county solicitor, for the 
state. 


CRAWFORD, Justice. 


Marinda Giles was indicted in the county court of Mor- 
gan fora misdemeanor, in that without provocation she 
used opprobrious words and abusive language to and of 
one C. W. Baldwin, tending to cause a breach of the peace. 
Upon the trial she was found guilty, but being dissatisfied 
with the ruling and judgment of the court, she applied to 
the judge of the superior court for a writ of certiorari 
which he refused, and she complains of that refusal as 
error. 
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The grounds of error which she alleges to have been 
committed by the judge of the county court are, that he 
refused her a, continuance of her case, when her counsel 
was absent in attendance upon Putnam superior court ; 
that the judge framed his charge before hearing any of 
the evidence; that the verdict is contrary to law and con- 
trary to evidence; and that the fine imposed is heavier by 
$5.00 than it was upon the first trial. 

1. The mere absence of counsel from the court is not a 
sufficient excuse to justify the continuance of a cause. 

2. Whether the framing of the judge’s charge, before 
or after he had heard the evidence, is a good cause of 
complaint thereto, depends altogether upon whether he 
charged the law of the case properly, if he did, the time 
when it was prepared is immaterial. If there be errors 
complained of therein, they must be plainly and distinctly 
set forth, and if this is not done, the time when it was 
written will not be held important. 

3. The testimony is sufficient to support the verdict. 
If the words used were not opprobrious, and calculated 
to cause a breach of the peace, we know of none in the 
English language that would. That they were uttered 
the proof abundantly shows, and it does not appear that 
there was any provocation justifying their use. 

4. That the judge upon the second trial should have 
made the penalty twenty-five instead of twenty dollars, 
is in our judgment a matter wholly left by law within his 
discretion, and being neither excessive, cruel, nor unusual 
will not be disturbed. 

Judgment affirmed. 





SRT ASE 
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time, place and circumstances of the transaction, if there 
be nothing to show any connection of the prisoner there- 
with.” 

In the case at bar the court charged the jury on the 
subject of that corroboration which the law demands to 
sustain the testimony of an accomplice in order to con- 
vict, “You will look to the evidence and see if the facts 
outside of his, the accomplice’s, testimony, and without it 
are sufficient to cast on him, defendant, a grave suspicion 
of guilty knowledge in the matter. If so,and that suspi- 
cion be not proved away, then the testimony of the ac- 
complice would be corroborated.” In this charge we are 
constrained to believe there was error in the rule of law 
laid down by the court against the defendant. Wi!l mere 
facts outside of the accomplice’s testimony that excite a 
grave suspicion in the mind of the jury furnish that corrob- 
oration that the law demands before a conviction can be 
had? Wethink not. Suspicion is defined by a standard 
lexicographer to be “the act of suspecting, or the state of 
being suspected, imagination, generally of something 
ill, distrust, mistrust, doubt. Could it be said that 
facts that excite a grave distrust, mistrust, or doubt, 
would corroborate an accomplice’s testimony? It is dif- 
ficult to lay down any fixed or definite rule as to what 
facts would be sufficient corroboration, so ever varying are 
the facts and circumstances that arise in human testimony. 

The corroboration required to validate the testimony 
of an alleged accomplice should be to the person of the 
accused, and tending to show his guilt, not a mere suspicion 
of his guilt, whether grave or light. The human mind is 
so constructed that where one is indicted for a grave 
offense the mere charge itself will excite a suspicion of 
guilt. Involuntarily it springs into action, and we look 
upon such a one in his position with “distrust and doubt.” 
To hold that when the facts proved make these suspicions 
grave they would warrant a conviction with the other- 
wise uncorroborated testimony of an accomplice, would 
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be an unsafe rule, and one we think not warranted by law. 
The wiser and the more humane rule we think would be 
for the judge to tell the jury that if the accomplice be 
uncorroborated as to the person of the accused they must 
acquit. In other words, the rule as we understand it is, 
“ There should be some fact deposed to independently 
altogether of the evidence of the accomplice, which, taken 
by itself, leads to the inference not only that a crime has 
been committed, but that the prisoner is implicated in it.” 
Ros. Crim. Ev., 122. With this view of the law we are 
forced to conclude the charge excepted to was error and 
prejudicial to the legal rights of the accused. 

Code, section 3715, declares, “A new trial may be 
granted in all cases when the presiding judge may deliver 
an erroneous charge to the jury against such applicant on 
a material point.’” We must hold in this case the charge 
of the court was erroneous, that it was against the appli- 
cant and material and our duty is to reverse the judgment 
below. 

Judgment reversed. 


FARLEY vs. BLOODWORTH & MCDOWELL e¢ al. 
That the justice who issued a garnishment told the garnishee that he 
had until the next term of court to answer, and thereby the gar- 
nishee was misled and failed to answer within ten days, did not 
excuse such failure or prevent a judgment against him, this case 


having arisen prior to the act of 1880. 


Garnishments. Justice Courts. Before Judge SPEER. 
Pike Superior Court. October Term, 1880. 


Reported in the decision. 
S. D. IRWIN, for plaintiff in error. 


No appearance for defendants. 
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SPEER, Justice. 


This is a certtorart from Pike superior court, on the 
following statement of facts, as set forth in the petition: 

Bloodworth & McDowell, defendants in error, on the 
28th day of March, 1880, caused to be sued out a sum- 
mons of garnishment against L. F. Farley, issued by the 
justice of the 540th district, G. M., of said county, requir- 
ing him to appear at a justice court, to be held in said 
district, at Milner, on the first Saturday in May next there- 
after, to depose what he was indebted to, or what prop- 
erty or effects he had in his hands belonging to, Joh. D. 
Tucker, etc. 

The certiorari sets forth the fact further, that the gar- 
nishee was summoned to answer on the first Saturday in 
May, that he started to the house cf the justice of the peace 
within ten days after being served, to make answer there- 
to; that he met him in the road and told him “his busi- 
ness was going to his house to answer said summons— 
that he did not owe Tucker, or have any of his effects.” 
That the justice replied, ‘“‘ he had started to mill and did 
not wish to go back, and that at any time between that 
day and the day of court would be time enough to make 
his answer,” etc. Further, that the garnishee appeared 
on the 30th of April, 1880, and made his answer before 
said justice, denying any indebtedness, or that he had any 
property or effects of Tucker’s in his hands.” Further, it 
appears that at the May term of said court the cause was 
continued ; that at the June term, on motion of plaintiff 
below, his answer was disallowed and stricken as not hav- 
ing been filed within the ten days, as provided by law, and 
judgment was entered against the garnishee for the amount 
of the debt and costs. On hearing the certiorari the court 
below overruled the same; to which ruling plaintiff in 
certiorari excepted. 

There are two grounds of error alleged in the bill of 
exceptions. ist. That according to the statement of 
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facts contained in the petition for certiorari, admitted to 
be true, and enlarged upon by the justice of the peace in 
his answer, the garnishee was not liable. 2d. The court 
erred in overruling said certzorart upon the grounds stated 
therein. 

Whether the mistake of the magistrate in directing the 
garnishee to answer at any time between the day he met 
him and court day, will excuse him, we think is settled, in 
principle, in the case of Hood vs. Parker, 63 Ga.,510. 

In the case of Hearn vs. Adamson, 64 Ga,, 208, this 
court say, ‘It isthe duty of a garnishee in a justice court 
to answer a summons of garnishment served upon him 
within ten days. This duty is imposed upon him, 
whether the summons specifies that he shall answer 
within that time or not.” 

As to the point raised by the counsel for plaintiff in 
error, that this section of the Code, 4161, requiring gar- 
nishees to answer within ten days was repealed by the 
constitution of 1877, we can only say, the legislature did 
not so regard it; since by a recent act of December, 1880, 
they have amended §4161 of the Code, and allowed the 
answers of garnishees in justice courts to be answered at 
the next term after said summons, but this amendment 
cannot affect the case on trial. 

Let the judgment of the court below be affirmed. 


HoytT vs. BYRON eé al. 


Since the passage of the act of 1875, if a tax 7. fa. be transferred but 
not recorded in thirty days, it cannot be enforced by the transferree 
as a lien on the property of the defendant. 


Taxes. Executions. Registration. . Liens. Before 
Judge Crisp. Lee Superior Court. November Term, 
1880. 


Reported in the decision. 
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K. J. WARREN; L. P. D. WARREN; COLLIER & COL- 
LIER, for plaintiff in error. 


GUERRY & SON; HAWKINS & HAWKINS, for defen- 
dants. 


CRAWFORD, Justice. 


A tax fi. fa. was issued by the tax collector of Lee 
county against S. W. Lee for his taxes due for the year 
1876; the same was transferred on the 4th day of June, 
1877, to C. M. Payne, on the 22d of November, 1877, to 
S. B. Hoyt; on the 24th day of May, 1879, it was entered 
on the execution docket of Fulton superior court, and 
on the 3d day of June, 1879, on the execution docket of 
Lee superior court. This 7. fa. was levied on certain 
lands in Lee county in September, 1880, as the property 
of S. W. Lee, which were claimed by defendants in error. 

At the trial term of said claim, a motion was made to 
dismiss the levy upon the ground that the #7. fa. was a 
tax fi. fa. which had been transferred, and that it had not 
been entered upon the execution docket of Lee county, 
where the land levied upon lay, nor in the county of Ful- 
ton, the residence of the defendant, as required by law. 
The court sustained the motion and dismissed the levy, 
and this is the error complained of. 

The legislature, in 1872, authorized the transfer of tax 
fi. fas to any person, other than the defendant, who 
might pay them. Before the passage of that act this 
could not be done. In 1875 the legislature reenacted in 
the same words that law, but with a proviso declaring 
that the transferee should have the same rights as to en- 

forcing, etc., as might have been exercised or claimed be- 
fore the transfer, provided the transferee shall have said 
execution entered on the execution docket of the supe- 
rior court of the county in which the same was issued ; 
and if the person against whom the same was issued re- 
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sides in a different county, then also in the county of such 
person’s residence within thirty days from said transfer. 

The language of this law, we think, is unmistakable, and 
that a tax fz. fa. issued since its passage, and not recorded 
within thirty days, cannot be enforced asa lien in the 
hands of atransferee. It is true that by analogy to the 
registration laws, a different construction might be placed 
upon this act; that is, its very letter might be coustrued 
to mean the opposite of what it says, but we think that 
laws should be enforced as they are passed, and so rule 
that the !egislature means what it says. 

Judgment affirmed. 


SEWELL vs. EDMONSTON ef¢ ad. 


A “fast” bill of exceptions to the refusal of an injunction must be 
certified within twenty days from the rendering of the decision. 
If not so certified, the defect cannot be cured by a certificate of the 
chancellor that-he was absent from home until the day of the sign- 
ing, nor by a waiver of time by counsel. 


Practice in the Supreme Court. At February Term, 
1881. 


Reported in the decision. 


D. & T. B. IRWIN; J. O. GARTRELL, for plaintiff in 
error. 


C. Puittips; W. M. Sessions; W. T. & W. J. WINN, 


for defendants. 


JACKSON, Chief Justice. 


A motion was made to dismiss this case, on the ground 
that the bill of exceptions to the refusal of the injunction 
prayed for was signed and certified on the 8th of Novem- 
ber, and the judgment complained of was rendered on 
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‘the 7th of October, 1880, more than twenty days before. 
It was replied that one of the counsel for the respondent 
had waived the defect, and that the judge certified that 
he left home on the day when the decision was rendered 
and did not return home until the 8th of November. 

The reason assigned does not cure the lateness of the 
certificate on a fast bill of exceptions, nor can the waiver 
give this court jurisdiction.to try the case. 36 Ga., 258; 
48 /b., 126; 60 /b., 315, 62 Jb., 2009. 

The writ of error must be dismissed. 


BAILEY ef a/. vs. ROSS, administrator, e¢ al. 


1. By the second item of a testator’s will he bequeathed his property 
of every kind to his wife and children share and share alike, provi- 
ding that the portion which fell to his daughter should vest in her 
for her sole and separate use, and that the share of his wife should 
vest in her for life with remainder to his children. By the third 
item, testator provided that his estate should be kept together dur- 
ing the life or widowhood of his wife, or until some one or more of 
his children should marry, and upon the death of the wife, the prop- 
erty should be equally divided between his four children, or the 
representatives of such as might be dead; that if his wife should 
marry, she should draw her portion of the estate to be used by her 
for life, with remainder to the children ; that if a child should marry, 
he should draw his portion out of the estate, and the balance be 
kept together as before; that when his daughter should marry, her 
portion should vest in trustees for her separate use; and that “in 
the event any of my (testator’s) children should die without issue 
living, orif leaving issue such issue should die under twenty-one 
vears of age, then the portion of such child or children shall be 
equally divided among my surviving children :” 

Held, That the limitation over related to the period before the shares 
should be distcibuted and go into the possession of the children. 
A child who survived the wife, and received his distributive share, 
took it absolutely and not encumbered by any limitation over. 

. Under such a will as that above stated, the widow chose to take 
dower ; the general legatees desiring a division before the death of 
the widow, agreed that the executors should sell the property and 
pass good titles to the purchasers thereof, and the proceeds should 
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stand in the place of the land for distribution ; this was done, and 
the legatees receipted in full to the managing executor for their 
shares and released him from all further claims : 

Held, That the shares received under such agreed division vested ab- 
solutely, and without limitation over upon dying without issue. 


Wills. Estates. Contracts. Legacies. Before Judge 
SIMMONS. Bibb County. At Chambers. February 12th, 
1881. , 


Reported in the decision. 


Lyon & GRESHAM; HALL & SON, for plaintiff in error. 


WHITTLE & WHITTLE; HILL & HARRIS; ISAAC HAR- 
DEMAN, for defendants. 


SPEER, Justice. 


This cause arises on the construction of the will of John 
Bailey, deceased, late of Bibb county, who departed this 
life in July, 1854, leaving his widow, Mary Bailey, and his 
sons, Henry M., Robert N., and James B. Bailey, and his 
daughter, Eliza A. E., who subsequently intermarried 
with William G. Harris; and his three grandchildren, La- 
voiser L., John W., and Mary A. Johnson, now Mary A. 
Humphries, who were the children of the testator’s de- 
ceased daughter, Caroline, who married William B. John- 
son, as his heirs at law and legatees under said will. The 
will was duly executed on the tenth day of February 1853. 
The bill alleges that testator died in possession of a con- 
siderable estate, consisting of lands, negroes, stock, ete. 
The land embraced a large tract near the city of Macon, 
a portion of which is the subject of controversy in this 
litigation. 

The following is a copy of the will, which was duly 
proved and admitted to record: 

“Inthe name of God. Amen. 

I, John Bailey, of the State of Georgia, and county of Bibb, being 
of sound and disposing mind and memory, do make this my last will 
and testament, hereby revoking all former wills made by me. 
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Ttem 1. 1 willand direct that all my just debts be paid by my execu- 
tors from the proceeds of my mills and plantation, and from the money 
due me as soon as practicable after my death. 

tem 2. 1 give, bequeath and devise all my property, money and 
effects of every kind and description to my beloved wife, Polly, and 
to my beloved children, Henry M. Bailey, James B. Bailey, Robert N. 
Bailey and Eliza A. E. Bailey, forever, share and share alike. And it 
is my express will and desire that the portion of my estate that falls 
to my daughter, Eliza, shall vest in her for her sole and separate use, 
free from the control or contracts of any future husband she may 
have ; and it is further my will and desire that the interest or share of 
my wife in my estate shall vest in her during her natural life, and at 
her death equally divided among my four children, the share of my 
daughter to vest in her for her sole use as aforesaid. 

Item. 3. Itis my will and desire that all my property, real and per- 
sonal, be kept together under the control and management of my said 
wife, during her life or widowhood, or until some one or more of my 
children be married, and upon the death of my wife it is my will and 
desire that my property be equally divided between my four children 
or the representatives of such as may be dead, except the children of 
my daughter Caroline, and in the event my wife should marry, then 
ste is to draw her portion out of my estate, it being one-fifth part, 
and to have the use of the same during her natural life, and at her 
death to be equally divided between my children. And in the event 
any of mychildren should marry during the life of my said wife, then 
such children are to draw his or their portion of my estate out of the 
common stock, and the remainder to remain together as_ hereinbefore 
provided ; and when my daughter marries, her portion is to vést in 
trustees, to be appointed by the superior court of Bibb county, to be 
held by such trustees for her sole and separate use. And in the event 
any of my children should die without issue, living, or if leaving issue, 
such issue should die under twenty-one years of age, then the portion 
of such child or children shall be equally divided among my surviving 
children. 

Item 4. It is my will and desite that my three grandchildren, La- 
voisier Johnson, Mary O. Johnson and John W. Johnson, the children 
of my deceased daughter, Caroline, have each a good bed and bed 
furniture, to be delivered to them by my executors on their marrying 
or coming of age. And it is further my will, that my said grand- 
children have my negro woman, Nicey, and her present and future in- 
crease forever, share and share alike, and that said negroes be kept 
together and used and managed for the benefit of my said grand- 
children till one of them marries or becomes of age, and then that 
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the said negroes be equally divided between them. But it is my ex- 
press will and des‘re that the share or portion that goes to my grand- 
daughter, Mary, go to her for her sole and separate use, free from the 
control or contracts of any future husband she may have. 

Item 5. It is my further will and desire, that when it becomes 
necessary to divide or set apart any share or portion of my estate, 
. that it be done by two responsible freeholders to be selected by my 
executors, or a majority of them for that purpose. And it is further 
my will and desire, that my executors or a majority of them may, at 
any and all times, sell or otherwise dispose of any of my personal 
property that may become useless, or that may not be needed in the 
care and management of my estate, and the proceeds thereof vested 
in other property, or used by my executors, as they may deem best 
for the interest of my estate. 

Item 6. It is my will and desire that my son-in-law, William B. 
Johnson take no share or interest in my estate, and that his children 
take no other share or interest in my estate than hereinbefore speci- 
fied. 

Item 7. \ hereby ordain, constitute and appoint my beloved wife, 
Polly Bailey, Henry M. Bailey, James B. Bailey, Robert N. Bailey and 
Robert Collins, executrix and executors of this my last will and testa- 
ment. 

In witness whereof, I, John Bailey, the testator, have to this my will 
and testament, set my hand and seal, this the sixteenth day of Feb- 
ruary, in the year of our Lord, eighteen hundred and fifty-three. 

(Signed) JOHN BAILEY, [L.S.] 


Signed, sealed and published by the said John Bailey as his last will 
and testament, in the presence of us, who have subscribed the same 
in the presence of each other, and in the presence of the said testator. 

(Signed) Wo. L. JOHNSON, 

WILLSON C, HARDY, 
CARLETON B. COLE.” 

After the testator’s death and probate of the will, his 
widow, instead of accepting the devise therein contained 
as to the lands, elected to take dower, which was assigned 
to her, and after the assignment, all the legatees who were 
the general distributees under the will, came together and 
agreed in writing (in lieu of an order of the ordinary) to 
sell the land, and under this agreement the land was sold 
by the executors, and at that sale, the land was bid off by 
various parties, whose names appear below. The follow- 
ing is a copy of the order: 
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“GEORGIA—Bibb County : 

We and each of the heirs at law and devisees under the last will and 
testament of John Bailey, and all of us being of full age and desiring 
a division of the property, real and personal, of said deceased, and to 
effect a division a sale is necessary. 

Now, we and each of us consent and desire that the executors or a 
majority of them do sell all the real estate lying in Bibb county, be- 
longing to said deceased, on the first Tuesday in November next, after 
thirty days’ advertisement. This is to stand in lieu of the authority 
to sell, to be granted by the ordinary, and such sale, when made, to 
vest a good title in the purchaser. The proceeds of said sale to 
stand in place of the land for distribution among us and for payment 
of debts. Witness our hands and seals, August, 1857. 


Witness the signing of W. G. HARRIS, 
Harris and wife. W. G. HARRIS, 
ISAAC C. WELSH, Trustee for Eliza A. Harris, 
R. M. DouG ass, J. I. C. H. M. BAILEY, Ex’r., 


MARY BAILEY, 

ROBERT N. BAILEY, 
A. M. LOCKETT, JAMES B. BAILEY, 
W. Y. HOWARD, J. P., ELIZA E. A. HARRIS. 


The negroes of the estate of John Bailey were shown, 
by return to ordinary’s court, to each legatee’on final dis- 


tribution, $3,554.14. 


We, and each of us, the undersigned, acknowledge that we and 
each of us, have received of Henry M. Bailey, one of the executors of 
John Bailey, deceased, the share of negroes severally set off to us, 
also, we have this day received of him three thousand five hundred 
and fifty-four dollars, being in full for all sales of real and personal 
estate, and debts due the estate, and release him in full from all claims 
suits or demands whatever, and pray that the ordinary grant to him 
letters dismissory, and we, each of us, release him in full. 

Witness our hands and seals, March 22, 1858. 

Ws. G. HARRIS, 
Trustee for Eliza A. E. Harris and children. 
JAMES B. BAILEY, 
ROBERT N. BAILEy, 
Test :—OHN R. HILL, 
THOMAS P. Stusss, Notary Public. 


PURCHASERS OF LANDS. 
No. 149,soldto H.G. Lamar, . ...... . + » $2,100 00 
118, sold to R, B. Barfield,. . . . . « «© «© + « « 725 00 
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No. 79, sold to Ambrose Chetitie, id a ae oi 


oo 
117, sold to John Hollingsworth,. . . . . . . . 41,150 00 
110, sold to W. T. Hollingsworth, . . . . . . . 41,100 00 
a8, ool to W.F.,. w se 8 tt lt tl tl ee 
32,9000 to R.B.Barelg@ . . . 1. 1. is - eo ow os « OS 
151, sold to John Hollingsworth,. . . . . . . . 1,400 00 . 
186, sold to C.S. Holt, . . . ews a Sk 4 
68, sold to R. B. Barfield, bestia, . < wis «Uae 4 = ae 
69, sold to R. B. Barfield, fraction,. . . . . . . . 31.00 
27, sold to R. B. Barfield, fraction,. . . . . . . . 40000 
150, sold to R. B. Barfield, fraction, . . .. . . . 35000 
22, sold to L. R. Johnson,. . . - 525 62 


157, sold 10 acres of 149, in all g16} 2 acres, being rem- 
nant and remainder after life estate of widow, sold 





to Wm.G. Marva, . 2. ss cs we ww ew es SO 

Timber on 149 to N. Hammond, . ...... =... 5100 
‘Timber on Moor lot to H. Keniber, . . . . . . . . . «500 
$16,028 62 


It is further charged that lot 150 was bid off by W. T. 
Hollingsworth, and lot 151 by John Hollingsworth. The 
executors made their deeds to these two lots to W. T. 
Hollingsworth. On the back of that deed, Hollingsworth 
relinquished lot 151 anc 147 acres of lot 150 to James 
B. Bailey. No money was paid for either conveyance, 
and James B. Bailey receipted for the price at which this 
land was bid off at said sale, for so much of his distributive 
interest in said lands under the will, and took possession 
‘of said land and held it until his death. The land assigned 
as the widow’s dower consisted of about five hundred 
and sixteen and one-fourth acres, the: remainder in 
which after the termination of the dower was sold at said 
sale, and under the same agreement, for the nominal sum 
ot five thousand dollars. This bid was for the benefit of 
all four of the children named in the will, and a deed was 
made by the executors to Harris and on the back he 
relinquished to the other three their respective interests 
under that bid. The lands bid off at the sale by R. B. 
Barfield and H. G. Lamar were also conveyed to W. T. 
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Hollingsworth by the executors, and on the back of that 
deed the said W. T. Hollingsworth relinquished said 
said land, that part of 150 not conveyed to James B. 
Bailey to Henry M. Bailey, which he now holds. 

Robert N. Bailey got no land under this sale, but took 
his share in money, which was paid out of the proceeds 
of lands bought by third persons at said sales. He died 
in the year 1861, leaving surviving him two sons, John 
T. and Edgar C. Bailey. His administrator sold his in- 
terest in the dower land at administrator's sale, and it was 
bought by Wm. G. Harris for his wife and the two sur- 
viving brothers, Henry M. and James B. Bailey. Mrs. 
Mary Bailey, the widow, died in May, 1873, and the 
dower lands were divided between the two brothers and 
Mrs. Harris, each taking possession of their respective 
shares under said division, and James B. Bailey continued 
in the possession of said land, as well as that which he 
received at the sale above mentioned, until April, 1830, 
when he died, unmarried and without children. Albert 
B. Ross became the administrator upon his estate, and he 
and the Johnson children and the children of Robert N. 
Bailey claim that the land thus possessed by James B. 
Bailey belonged to his estate, while Henry M. Bailey and 
Mrs. Harris, the complainants in the bill, and only sur- 
viving children of the testator, claim that the whole of it, 
except the interest which he purchased at Robert N. 
Bailey’s sale, belongs to the estate of John Bailey, de-’ 
ceased, and is to be distributed to them according to the 
last clause of the third item of testator’s will, as the sur- 
viving children, to the exclusion of the Johnson grand- 
children as well as the said sons of Robert N. Bailey, 
deceased. 

The plaintiffs, Henry M. Bailey and Mrs. Harris have 
therefore filed this their bill for an injunction and. receiver 
against, Ross as the administrator of James B. Bailey, 
and John T. and Edgar C. Bailey, sons of Robert N. 
Bailey, and the Johnson .children, setting forth the fore- 
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going facts, claiming that under the will of John Bailey, 
that inasmuch as James B, Bailey died unmarried and 
without issue, the said lands that it was alleged he re- 
ceived at the sale of the John Bailey property passed to 
them as the surviving children of John Bailey, under the last 
clause of the third item of John Bailey’s will, and do not 
belong to the estate of said James B_ Bailey to be admin- 
istered by his administrator for the benefit of his creditors 
and heirs at law, but is the property of complainants. 
They sought an injunction against the administrator's rent 
ing or taking possession of said lands, but ask that a 
receiver may be appointed to take charge of the same, 
and hold and rent the same until the title thus disputed 
may be settled and determined by a decree of the court, 
so as to remove all cloud from their title. There are 
other grounds of equity set forth in complainants’ bill 
not necessary for a proper adjudication of the main ques- 
tion at issue, and which are therefore omitted to be 
stated. 

The defendants to said bill filed their answers to the 
same, claiming that under the will of John Bailey, James 
B. Bailey, the intestate, on the division of said estate 
under the will of John Bailey, took an absolute fee in 
said property, and as such the same passed to his estate 
on his death for the benefit of his creditors and his heirs 
at law. 

They further insist that hy solemn agreement in writ- 
ing, signed by all the legatees at interest under the 
will of John Bailey, including complainants, that the lands 
of John Bailey were sold at public outcry, and that the 
title by agréement vested in the purchasers at said sale; 
that said James B. Bailey held under a purchaser who 
bought in good faith at said sale, by authority of said 
agreement, and that even if the construction of said will 
of John Bailey is the legal and proper construction thereof, 
as set forth in said bill, that complainants are estopped 
and barred by reason of their said agreement in writing 
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from setting up their claim under said will to said lands in 
controversy. They further set up by way of defense that 
the claim of said complainants is barred by lapse of time 
and the statute of limitations. 

On hearing the bill, answers and proofs submitted, 
the judge below, before whom said trial was had seeking 
for an injunction and the appointment of a receiver, held 
and adjudged, ‘That the intestate, James B. Bailey, took 
an absolute interest or title to the property in dispute, 
under the will of John Bailey, the agreement and sale 
and facts in evidence on the hearing, and that the said 
property passed to his heirs at law, and not to the sur- 
viving brothers and sisters.” 

To this judgment complainants excepted, and the case 
is before us for review. 

The decision of the questions made by this record in- 
volves not only the construction of the will of testator, 
but also the effect and force, as against complainants, of 
the written agreement entered into by the legatees under 
said will, providing for a sale of the property in contro- 
versy—“ by which a good title to the property sold was 
to vest in the purchaser,” and to which agreement com- 
plainants were parties. In examining the will it will be 
seen that the question involved only makes it necessary 
to determine the effect of the second and third items of 
that paper. It will be well, therefore, to group these two 
items in juxtaposition, for greater facility of construction. 

By the second item the testator devises and bequeathes 
all of his property of every kind and character to his wife, 
Polly, and children, Henry M.. James B., Robert N., Eliza 
A. E., forever, share and share alike—providing that the 
portion that falls to Eliza, shall vest ix her for her sole 
and separate use, etc.; that the interest and share of the 
wife shall vest in her during her natural life, and at her 
death be equally divided among his four children. 

The third item of the will provides for his estate to be 
kept together during the life or widowhood of his wife, 
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or until some one or more of his children marries; and 
upon the death of the wife, his will and desire is that his 
property be equally divided between his four children, or 
the representatives of such as may be dead; in the event 
his wife marries, she is to draw her portion (one-fifth) 
out of his estate, to be used by her for life, and at her 
death equally divided between his children. If a child 
marries, then such one is to draw his or their portion out 
of his estate, and remainder to remain together as before. 
When his daughter marries, her portion is to ves¢ in trus- 
tees to be appointed by the superior court, to be held 
for her sole and separate use. “And in the event any of 
my children should die without issue living, or if leaving 
issue, such issue should die under twenty-one years of age, 
then the portion of such child or children shall be equally 
divided among my surviving children.” 

James B. Bailey, one of the children mentioned, re- 
ceived a portion of the real estate devised by his father, 
the testator, under a sale had by the agreement of all the 
legatees as hereinbefore set forth, and never having mar- 
ried, and after surviving his mother, the life tenant, died 
intestate in the month of April, 1880, in possession of 
said lands. The question presented is, whether in the 
legal construction of said will on his death, under the cir- 
cumstances stated, the limitation over as meritioned in 
the last clause of the third item took effect in favor of 
these complainants—his surviving brothers and sister—or 
whether on the general distribution the intestate took an 
absolute estate, and hence the same descended on his 
death to his heirs at law. In other words, did the testa- 
tor intend by his will that on the dying of any one of 
these children without issue surviving to twenty-one years 
of age, at any time, that the limitation over should take 
effect in the surviving brother and sister. 

It is the duty of courts to seek diligently for and be 
guided toa result by what was the testamentary inten- 
tion of the testator, and in so seeking we are not confined 

v 66—20 
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alone to the particular form of the devise under consider- 
ation, but to all its provisions and the context that may 
furnish light to guide td a correct conclusion. 

There is another rule recognized both in England and 
this country-—that the courts are ever averse to that con- 
struction which postpones indefinitely the absolute vest- 
ing of estates. Lord Brougham, in Home vs. Pillans, 8th 
Con. English Chancery, 434, spoke of the inconvenience 
of holding the absolute vesting to be suspended during 
the life of the legatees, and remarked, “this construction 
would never be adopted only from necessity.” Such a 
construction would be contrary to the genius and spirit 
of our laws and of that general policy which looks to the 
unfettered transmission and alienation of all property. 

Mr. Jarman, in discussing this question as to what pe- 
riod words referring to death, coupled with a contingency, 
relate, says: ‘‘When the two concurrent or alternative 
gifts are preceded by a life estate or other partial interest, 
or the enjoyment under them is otherwise postponed, the 
reasonable and legitimate construction would be to apply 
the words in question to the event of death occurring be- 
fore the period of possession.” In constructing the lat- 
ter clause of the third item of this will, there is a preced- 
ent estate for life in the wife or widow, and the postpone- 
ment of the enjoyment by these legatees is until they 
marry, or the life tenant dies, then, according to the above 
rule, the words in this clause must be referred to the 
death of the life tenant. The result of such a construc- 
tion to the clause of this will under interpretation, would 
be that each of the children mentioned as legatees under 
this clause, surviving the widow, would, upon distribution, 
take an absolute fee in such distributive share. That the 
distribution took place by agreement of all parties, before 
the death of the life tenant, provided the distributee sur- 
vived the life tenant, would not affect the estate thus 
vesting. 

In the case of Bartlett vs. Bartlett, supplement to 33 
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Ga., 173, in interpreting the will of the testator, the third 
item of that will, is strikingly like the present one. 
The testator bequeathed certain property to his wife dur- 
ing her life or widowhood, and directed that upon her 
death or marriage the property should be equally divided, 
share and share alike, between his five sons, who are spe- 
cifically named, and if either of said sons should die with- 
out leaving issue at the time of his death, or born within 
nine months thereafter, then his share or remainder is to 
be equally divided among the survivors, share and share 
alike. The court held that the son surviving his mother, 
who in his life time received his share upon a division of 
the property, had an absolute estate in the share received 
by him, and the same descended to his heirs at law, and 
did not go over to his surviving brothers and sisters.” 

In both of these wills a division of the estate was 
to be had on the death or marriage of the life tenant. 
In the will of Bartlett the limitation over was contin. 
gent upon the son leaving issue at his death or within 
nine months thereafter. ‘ In this will the limitation over 
was contingent upon the son dying without leaving 
issue, or leaving issue. that did not attain the age of 
twenty-one years. Weare satisfied, then, from the au- 
thority of the case of Bartlett vs. Bartlett, that James 
B. Bailey, the intestate, having received his portion of 
said estate under the will of his father, and having re- 
ceived it surviving, as he did, the life tenant, took 
an absolute fee in this property, and that on his death 
without issue that the same descended to his heirs, and 
that the limitation over did not take effect. 

See 33 Ga., 172; /b., 77; 2 Jarman on Wills, 693 ; 
Home vs. Pillans, 2 Myl. and Keen, 15, in 8 Con. Eng. 
Ch., 434; 2 Redfield Wills, 218; Hawkins on Wills, 254, 
256; 25 Beav., 82; 15 /b., 357; Cripps vs. Walcott, 4 
Mad., II. 

We think further that this view is favored by the context 
of the will. The word “portion” refers to an undivided 











































Rm 


366 SUPREME COURT OF GEORGIA. 





Bailey e¢ a/. vs. Ross, administrator, ef ad. 





estate, not to,an estate that, after the death of the life- 
tenant, has passed to the legatee and been for years in his 
possession. So, in speaking of his daughter’s portion, it is 
to vest in her for her sole and separate use, and on her mar- 
riage it isto vest in trustees for her, etc., clearly indicating 
a devise absolute and unconditional to her, and there is 
not the slightest evidence that he intended to confer on 
her a larger estate than on his sons. The connection in 
which these words occur also lends force to this view. 
They are in the item providing for the division and the 
nature of the bequest, personal and real—the objects 
of the bounty, and their relations, all support this inter- 
pretation, and this construction, as before remarked, is 
the favorite of the courts and in accord with the spirit and 
policy of the age. 41 Ga., 554; 3 Kelly, 562; 2 Redfield 
on Wills, 218; 4 Holst. (N. J.) 7, 8; 7 House of Lords, 
Cases, 83; 5 Dana, 432. 

We might well add in further support of this rule of 
construction that its application has been recognized and 
applied in two cases at the September term, 1880, of this 
court, one of Doty vs. Wray, administrator, and the other 
of Taylor, executor, vs. Meador. 

2. But even if this interpretation were in doubt, or 
contrary to the testamentary scheme, and if, according to 
the cause of complainants as stated, and their theory of the 
construction of this will so ably presented by their coun. 
sel, this limitation over to the surviving brothers or 
sister was to take effect at any time, whether before or 
after distribution, whenever one of these children died 
without issue surviving to twenty-one years of age, the 
next question is, what would be the effect upon this lim- 
itation over of this written agreement, signed by these 
complainants and the other legatees, providing fora sale 
of these lands for division, and assuring that a good 
title should pass? Is it not true that this contingent re- 
mainder in these surviving children was forever shut off 
and concluded by the agreement of August, 1857, and 
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sale thereunder? The parties were competent to con- 
tract, and within themselves, under this will (after the 
life estate) owned the entire fee, contingent and all. They 
could distribute in their own way and at their own time, 
and how now can they avoid an agreement under which 
they have enjoyed a benefit for so many years? Code, 
§$ 2740-2744; 55 Ga., 359; 1b., 449-51. 

But it is said the proceeds of said sale were (under the 
agreement) to stand in place of the land for distribution. 
These proceeds were divided and a receipt in full given, 
anda release from all liability passed to the managing ex- 
ecutor, and all were discharged from the administration. 
A release of one isa release of all; 60 Ga., 70. These 
devisees or remaindermen consented in writing to the 
sale and distribution, and assured to the purchaser a good 
title. If they did this in hostility to this limitation over, 
under which they now claim, then they must abide it. 
They cannot claim against the will in 1857 and under the 
will in 1880. They destroyed their contingent estate, if 
they had one, when they consented to this sale and that 
a good title shall vest in the purchaser. 20 Ga., 791; 56 
[b., 126; 14 1b., 235. 

In either view, then, we can take of this cause, we do 
not find any error in the judgment below refusing this 
injunction and declining the apppointment of a receiver. 

Let the judginent below be affirmed. 


GALCERAN vs. NOBLE, JR., e¢ az. 


1. For the refusal of the court below to suppress interrogatories be- 
cause of want of proper execution to be a good ground for reversal, 
it must appear that the objection was made in writing and notice 
given to the opposite party before the case was submitted to the 
jury. 

2. Statements of an agent dum fervet opus, are admissible against his: 
principal. 

3. Parol testimony was admissible to show that an indorsement of a 
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note was made simply to pass title and not to create liability, in a 
suit by a plaintiff who took the note after dishonor. 

4. That the court added to his written charge, by request of plaintiff's 
counsel, is no ground for exception by him. 

5. The verdict is supported by the evidence. 


Practice in the Superior Court. Interrogatories. Evi- 
dence. Promissory notes. Indorsement. Before Judge 
UNDERWOOD. Floyd Superior Court. September Ad- 
journed Term, 188o. 


To the report contained in the decision, it is only nec- 
essary to add, in connection with the second division of 
the decision, that Noble was allowed to testify to state- 
ments made by the agent of the plaintiff in connection 
with the making of the note sued on, to the effect that he 
desired the trade of Payne, Graves & Co., and would take 
Noble’s note in payment for purchases made by them, 
and would look to him for payment. 


W. D. ELAM, by brief, for plaintiff in error. 
J. BRANHAM, for defendants. 


SPEER, Justice. 


M. P. Galceran brought suit against the defendants in 
a justice court, on a note made by James Noble, Jr., as 
maker, and Payne, Graves & Co., as indorsers; note 
dated 31st November, 1865, and due one day after date, 
payable to Payne, Graves & Co., or order. An appeal 
was taken to the superior court. Thedefendants, Payne, 
Graves & Co., denied the indorsement, and if made, al- 
leged it was made in blank, and was only for collection, 
and not to make themselves liable as indorsers. On the 
trial of the cause on the appeal, the jury, under the charge 
of the court and evidence submitted, found for the defen- 
dants, the indorsers; whereupon the plaintiff made a 
motion fora new trial in said case, upon the following 
grounds: 
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(1). Because the court erred in overruling the motion 
of plaintiff to exclude from the jury all of the answer of 
James Noble to the third direct interrogatory. 

(2). For not excluding the answers to all the interrog- 
atories of Noble, because he refused to answer the fourth 
cross-interrogatory. 

(3. Because the court erred in charging the jury, ‘‘ the 
defendants claim the indorsement was made only to pass 
the title to the paper which may be shown by verbal 
proof.” 

(4). Because the court, being requested to give his charge 
in writing, read several sections of the Code to the jury, 
and the parts so read are not mentioned in his charge. 

(5). Because the verdict is contrary to law and charge 
of the court. 

(6). Because the court erred in not excluding the answers 
of Lewis E. Graves, one of the defendants, on the ground 
that the cross interrogatories were not fully answered. 

The motion for a new trial was overruled on all the 
grounds taken, and plaintiff excepted. 

1. It does not appear in this record when the objection 
to these interrogatories was made by plaintiff, or at what 
stage of the trial, as to their not having been fully an- 
swered. This appeal to the superior court seems to have 
been entered to January term, 1872, and was there pend- 
ing until December, 1880. The objection to Graves’ in- 
terrogatories for not being fully answered, was filed in 
writing the 20th of January, 1874. So, also, the objec- 
tion to Noble’s interrogatories, on the ground that he had 
not answered the fourth cross-interrogatory, was filed in 
writing the 3d of March, 1880. Code, §3892 requires: 
“that all exceptions to the execution and return of com- 
missions must be made in writing, and notice thereof given 
to the opposite party before the case has been submitted to 
the jury—provided the same have been in the clerk’s office 
for twenty-four hours prior to the trial.” It does not ap- 
pear from this record that the notice of these written ob- 
jections was given to the opposite party betore the cause 
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was submitted to the jury; and if for this cause the objec- 
tions were disallowed, then there was no error in the rul- 
ing of the court. He who alleges error in the ruling 
must show all that is requisite to establish the error—the 
presumption being in favor of the ruling. In the absence 
of the notice, the court must presume the objections to 
the execution of taese interrogatories as to their not being 
answered fully was overruled (as was stated in the argu- 
ment) because there was no notice given of them, as the 
law requires, before the case was submitted to the jury. 
We find then no error of the court for this cause, as set 
forth in the 2d and 6th grounds of the motion. 

2. We see no error, as taken in the first ground of the 
motion, in the court allowing the answer of Noble to the 
third direct interrogatory. It was a conversation between 
the witness and agent of plaintiff, had with the witness 
to procure the note sued on. 

3. The third ground in the motion is, that the court 
erred in charging the jury, “that the defendants claim 
the indorsement was made only to pass the title to the 
paper, which may be shown by parol.” §3808 of the Code 
provides, “ blank indorsements of negotiable paper may 
always be explained between the parties themselves or 
those taking with notice of dishonor, or of the actual facts 
of such indorsement,” etc. That this note was indorsed 
originally in blank by Payne, Graves & Co., is evident to 
us from an inspection of the original forwarded to this 
court in the record. The words inserted above the name 
of “‘ Payne, Graves & Co.,”” are evidently written in a dif- 
ferent handwriting, with different ink, and a different time 
from the name of Payne, Graves & Co. The note is dated 
the 21st of November, 1865, and due one day after date ; 
the words above the indorsement, “ Rome, Ga., 30th No- 
vember, 1865, pay to L. C. Galceran, or order, for value 
received,” show that it was made after the note was dis- 
honored, and we think it was competent for the indorsers 
to show as against this plaintiff, he taking it after dishonor, 
“the actual facts of the indorsement.” 
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4. The fourth ground of the motion is, when the court 
was requested to deliver his charge in writing, “ he read 
to the jury several sections of the Code, which were not 
embraced in his charge.” The judge, in explanation of 
this alleged ground of error, excepts it from his approval, 
and says: ‘ The plaintiff's counsel read to the jury $$2777, 
2778, and 2780 of the Code of 1873, and at his request 
they were given in charge to the jury, by reading them 
from the Code without comment ; the whole of the charge 
was in writing, and nothing more was given.” If, as the 
judge certifies, after the request to deliver his charge in 
writing, the counsel for plaintiff requested the sections 
read to the jury, it was at his own invitation, and, in our 
opinion, is no ground for error. 

5. As to the fifth ground, that the verdict is contrary 
to evidence, to law and charge of the court, we think 
the verdict is fully sustained by the evidence, and in con- 
formity both to the law and charge as given. 

Let the judgment of the court below be affirmed. 


JONES e¢ al. vs. FOREMAN ef ad. 


1. Under the act of congress of 1866, omitting the case of aliens, the 
following conditions are necessary to a removal of a cause from the 
state to the federal courts: The suit in the state court must be by 
a plaintiff who is a citizen of the state in which the suit is brought; 
it must be against a citizen of the same state and of another state 
as defendants ; the amount in dispute must exceed $500.00, besides 
costs ; the removal must be applied for before the trial or final 
hearing of the cause in the state court. These elements concurring, 
the non-resident defendant—not the resident defendant—may have 
the cause removed, not wholly, but only so far as relates to himself, 
provided, also, it is a suit brought for the purpose of restraining or 
enjoining him, or is a suit in which there can be a final determina- 
tion of the controversy so far as it concerns him without the pres- 
ence of the other defendants as parties to the cause. 

2. Under the “local prejudice” act of 1867 the following conditions 
are necessary to the exercise of the right of removal: That the 
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controversy shall be bet veen a citizen of the state in which the suit 
is brought and a citizen of another state ; that the matter in dispute 
shall exceed the sum of $500.00, exclusive of costs ; that the party 
who is citizen of such other state, shall file the required affidavit 
stating the “locai prejudice,” etc.; that the requisite security for 
appearing in the federal court shall be given. 

3. Other removal acts discussed. 

4. The application in this case was made both under the act of 1866 
and of 1867, and met the requirements of those acts. 

5. If the right of removal has once become perfect, it cannot be taken 
away by any subsequent amendment by the opposite party in state 
or federal court. 


Removal of causes. Amendment. Before Judge SNEAD. 
Richmond Superior Court. October Term, 1880. 


Reported in the decision. 
FosTER & LAMAR, for plaintiffs in error. 
FRANK H. MILLER, for defendants. 


SPEER, Justice. 


Plaintiffs in error, as the wife and next friend of minor 
children of Thomas Jones, brought their bill in Richmond 
superior court against Samuel Jones of Richmond county, 
and Jacob Foreman of Barnwell county, South Carolina, 
making substantially the following case : 

Thomas Jones, the husband and father of complainants, 
being the owner of a certain house in the city of Augusta, 
had rented the same to Samuel Jones, who applied in 1873 
to said Thomas to repair and enlarge the house, which 
was old and dilapidated. Thomas Jones, the owher, 
being embarrassed financially, but possessed of means 
sufficient to pay all his debts, informed Samuel Jones of 
his inability to make the improvements and the cause 
thereof. The said Samuel, with whom said Thomas was 
on terms of close personal friendship, expressed his fears 
that his creditors would consume his entire property and 
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leave on mit his tuaiity ‘weatdiliien and proposed to 
Thomas for a pretended consideration to convey his real 
estate to the wife of said Samuel, who would hold the 
same until the said Thomas could compromise his debts, 
which could be done at a nominal sum, and the bulk of 
his property thereby saved, when his wife would recon- 
vey to said Thomas, which proposition was frequently 
renewed and as often repeiled by said Thomas. 

Complainants charge: that subsequently, influenced by 
the repeated advice and counsels of the said Samuel Jones, 
and having great confidence and faith in his superior judg- 
ment, intelligence and repeated expressions of sympathy 
and propositions to aid him, the said Thomas Jones, on the 
15th of May, 1875, conveyed the said house and lot to 
Samuel Jones for three hundred and seventy-five dollars, 
which was never paid and the deed was placed upon the 
record, upon the verbal understanding not expressed in 
the deed, that Samuel Jones was to occupy the premises 
until his advances for the repairs on said property were 
paid, and after Thomas Jones had settled with his creditors, 
should he do so, said Samuel Jones was to reconvey the 
same to him, provided the said Samuel Jones received 
back from him the money he had paid for the property, 
both improvements put upon the same and the consid- 
eration of the deed. 

It is charged that thereafter, about the Ist of Novem- 
ber, 1875, Calvin & Jones, a firm composed of Martin V. 
Calvin and said Samuel Jones, failed, and said Samuel 
Jones, to secure his interest in the same, and for the 
amount thereof, fraudulently conveyed the same to Jacob 
Foreman, November gth, 1879, with full knowledge on 
the part of Foreman of the agreement of reconveyance 
between Thomas and Samuel Jones, and the deed to Fore- 
man was recorded. 

Thomas Jones, her husband, having learned of this, ine 
threats of personal violence caused Samuel Jones, who 
obtained the custody of the deeds after record, to give 
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your petitioner and Samuel Jones are named as defendants, 
in which suit the matter in dispute exceeds (exclusive of 
cost) the sum of five hundred dollars, and which suit is 
brought, anong other things, for the purpose of restrain- 
ing and enjoining your petitioner. 

And your petitioner is now and was at the time and 
commencement of said suit and of service upon him, 
October, 24th, 1879, a citizen of the state of South Caro- 
lina, and said complainants and the other said. defendant 
are now and were at the commcncement of said suit, citi- 
zens of the state of Georgia; that in said suit there is a 
controversy, in which controversy the matter in dispute 
exceeds, exclusive of costs, the sum or value of five hun- 
dred dollars, which is wholly between your petitioner and 
complainant, and said suit can be fully determined as be- 
tween them without the presence of the other defendant 
as a party in the cause. 

And your petitioner avers that said suit has not been 
tried, and that April term, 1880, of said court, will be the 
first term at which the same could have been tried even if 
he had been properly served, which he denies. 

Your petitioner further shows that he has reason to be- 
lieve, and does believe, that from prejudice or local in- 
fluence he will be unable to obtain justice in said court ; 
and your petitioner now desires and prays that said suit, 
‘so far as he is concerned therein, may be removed from 
said superior court to the circuit court of the United 
States for the southern district of Georgia, in which is 
said county according to the acts of congress, and he files 
herewith the bond required by said acts,” etc. 

This petition was verified by the affidavit of Foreman ; 
bond and security was filed ; at the Octoberterm, 1880, the 
application was heard, and, after argument, the case was 
ordered to be removed, as to Foreman, to the United 
States court for the southern district of Georgia. To 
which order and judgment directing said removal com- 
plainants below excepted. 
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This statement, more full than usual, of the pleadings 
in this cause, became neceggary because the judgment pro- 
nounced and excepted to rests alone upon the record as 
presented by the bill and petition for removal. 

The removal of causes from state courts tothe federal 
courts rest upon certain acts of congress, which have again 
and again undergone revision and interpretation, not only 
by the state tribunals on petition for removal, but also 
by the federal courts on motion to remand said causes to 
state courts after being transferred. While these removals 
have, in consequence of more recent federal legislation, 
become more common, as the jurisdiction has been en- 
larged by the statutes, still the right of removal on cer- 
tain grounds has existed coeval with the establishment of 
the federal judiciary, as found in the 12th section of the 
judiciary act of 1789, passed the same year the constitu- 
tion went into effect. 

The judiciary act of 1789, considering the complex and 
highly artificial nature of the federal jurisdiction, is justly 
regarded as “one of the most remarkable instances of 
wise, sagacious and thoroughly considered legislative en- 
aetments in the history of the law.” The system is in 
form and essence—in its nice adjustments and skillful ar- 
rangements—the same in 1881 that it was in 1789. The 
removal of a cause from a state to a federal court is not 
appellate in its character, but the federal court assumes 
of the cause original jurisdiction, acquired indirectly by a 
removal from the state court. Dillon on Rem., page 4; 
5 Blatch., 336. . 

The amendments to this judiciary act, made from time 
to time by congress, concerning the federal courts, have 
tended uniformly in one direction, namely, an enlarge. 
ment of their jurisdiction, until the last act on this sub- 
ject of removal, to-wit, 3d March, 1875, in connection 
with the legislation then existing, has amplified the fed- 
eral judicial power almost to the full limits of the con- 
stitution. The validity of these various acts is not now 
open to serious question, having been so often upheld by 
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decisions of the supreme federal tribunal of the gov- 
ernment. 

It will be well to remember that from 1789 until the act 
of 27th July, 1866, the twelfth section of the judiciary 
act was the only statute authorizing the removal of cases 
from the state courts to the circuit courts of the United 
States on the grounds of citizenship of the parties. 

The 12th section of the act of 1789 (omitting the case 
of aliens) authorized the removal by the defendant where 
the suit is commenced in the state court by a citizen of 
the state in which the suit is brought against a citizen of 
another state. That is, if the suit is bya resident plaintiff 
the non-resident defendant may have it removed, but the 
resident plaintiff could not. 

The 12th section (omitting aliens) provided, in the re- 
moval of causes, the four following requisites : 

1st. The plaintiff or plaintiffs must be citizens of 
the state in which the suit is brought. 

2d. The defendant, or if more than one, then all the de- 
fendants, must be citizens of another state. 

3d. It is limited to civil suits involving, besides costs, a 
sum or value exceeding $500.00. 

4th. The right of removal is limited to the defendant 
or defendants, and must be applied for by all of the de- 
fendants. 

It will be seen from this analysis of the act of 1789 
this cause at bar was not, under that act, removable, 
as only one of these defendants was a citizen of another 
state and hence all the defendants could not join in this 
application. 

The next act in point of time, the act of 27th July, 
1866, (Rev. Stat., § 639) is the first act which allowed part 
of the defendants to remove acause. But this right is 
given by the act only “under specified and limited cir- 
cumstances.” 

Omitting the case of aliens, it will be found, on an anal- 
ysis of the act of 1866, to authorize a removal under it, 
that the following conditions must co-exist : 
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1st. The suit in the state court must be by a plaintiff 
who is a citizen of the state in which the suit is brought. 

2d. It must be against a citizen of the same state and 
a citizen of another state as defendants. 

3d. The amount in dispute must exceed the sum of 
$500.00 besides costs. 

4th. The removal must be applied for before the trial 
or final hearing of the cause in the state court. 

These elements concurring, then the non-resident de- 
fendant (not the resident defendant) may have the cause 
removed, not wholly, but only so far as relates to himself, 
provided, also, it is a suit brought for the purpose of rfe- 
straining or enjoining him, or is a suit in which there can 
be a final determination of the controversy so far as con- 
cerns him without the presence of the other defendants 
as partners to the cause. g Abb., N. Y., Pr., (N., S.) 87; 
Darst vs. Bates, 51 Ill., 439; Stewart vs. Mordecai, 40 
Ga., 1. 

The act of March 2d, 1867, usually called “the preju- 
dice or local influence act,” purports to be an amendment 
to the act of July, 1866, and extends the right to plaintiffs 
as well as defendants. 

Construing this act of 1867, Justice Miller, in Johnson 
vs. Monell, 1 Woolw., 390, says the only conditions neces- 
sary to exercise the right of removal under it are: 

1. That the controversy shall be between a citizen of 
the state in which the suit is brought and a citizen of an- 
other state. 

2. That the matter in dispute shall exceed the sum of 
$500.00 exclusive of costs. 

3. That the party, citizen of such other state, shall 
file the required affidavit stating the “local prejudice,” etc. 

4. Giving the requisite security for appearing in the 
federal court. 

Where these four requisites exist this act was intended 
to give this right of removal. 

From this brief summary of these three statutes it will ~ 

v c6-24 
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be seen how this right of removal has been enlarged and 
the jurisdiction of the federal court has been extended, 
apart and independent of the act of 3d March, 1875. 

A removal under the act of 1875 is allowable when the 
whole suit can be removed, and when the real controversy 
is so completely between citizens of different states as op- 
posing parties that, when the questions are decided, the 
whole controversy between the real adversare parties will 
be thereby determined. Dillon on Rem., §26, page 31. 

From an examination it will appear that this applica- 
tion for removal is predicated upon the acts of 1866 and 
1867. The suit under the act of 1866 must be by a 
plaintiff who is a citizen of the state in which the suit is 
brought. The complainants in this cause-are citizens of 
this state where suit is brought. 

2d. It must be against a citizen of the same state and 
a citizen of another state as defendants. The case at bar 
is against a citizen of Georgia and one of South Carolina. 

3d. The.amount must exceed the sum of five hundred 
dollars besides costs. 

4th. The removal must be applied for before trial or 
final hearing of the cause. 

If these requisites concur, then the non-resident de- 
fendant may have the cause removed, not wholly, but so 
far as relates to himself, provided, also, it is a suit brought 
for the purpose of restraining or enjoining him, or if a 
final determination of the controversy so far as concerns 
him can be had without the presence of the other defend- 
ants to the cause. 

In the case of Stewart vs. Cutts & Mordecai, 40 Ga., 3, 
this court, after quoting in substance these acts of 1866 
and 1867, in discussing the right of contestants to trav- 
erse the affidavit filed alleging prejudice, and also the 
second ground of objection taken, that the circuit court 
cannot take jurisdiction of the case because Cutts, who- 
is a party with Mordecai in the bill, is a citizen of Georgia, 
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and Ais rights cannot be adjudicated in the circuit court 
in the same state in which complainant resides, says: “ It 
is a sufficient reply to the first ground to say that the act 
of Congress is imperative and plain. It leaves nothing to 
construction. Whenthe affidavit is filed and the bond 
given as required by it, it declares it shall be the duty of 
the state court to accept the security and proceed no 
further in the suit.” 

“We are equally clear that the other ground cannot be 
sustained. Here the suit was brought by Stewart against 
Mordecai, a citizen of South Carolina, who was plaintiff 
in the common law proceeding for the purpose of re- 
straining and enjoining him. This is one ground of the 
transfer.” So; in the case at bar here, Mrs. Jones and 
children bring their suit against Foreman, the petitioner for 
removal, seeking to restrain and enjoin him from the “ pos- 
session, control, encumbering or sale of the property in 
controversy.” This is a distinct ground or cause for -re- 
moval under the act of 1866. 

Nor can the plaintiffs in error here avoid this ground 
by proposing to amend, as they did below, by strik- 
ing from it this portion of their remedy. The plain- 
tiff cannot reduce his claim by amendment after petition 
filed to prevent removal. 15 How., 198. If the right of 
removal has once become perfect, it cannot be taken away 
by any subsequent amendment in state court or federal 
court, or by a release of part of the debt, or damages 
claimed, or otherwise. Dillon on Rem,, §75, page 93; 15 
How., 198; 1 Blatchf., 149; 2 Wash., C. C., 463; 16 
Peters, 97. 

Nor are we prepared to say under the facts in this case, 
as set forth in the pleadings, that there cannot be a final 
determination of the controversy between Mrs. Jones and 
children, the complainants, and Foreman, without the 
presence of Samuel Jones, the co-defendant. The suit is 
to cancel the two deeds held by Foreman, one from Jones, 
the other from the sheriff, and for him to account for 
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rents and issues. These issues may be tried in the 
circuit court and leave complainant to proceed with her 
suit in the state court also against Samuel Jones to vacate 
his deed and to have him accouut. 40 Ga., 5; 3 Woods, 
397; 59 Ga., 21. Samuel Jones is more of a nominal 
party. Foreman here is the real defendant. C. S. & N, 
O. R. R. vs. McComb, g Rep., 569. 

Bond and security having been filed under the approval 
of the court, as provided by the statute and within the 
time allowed, and the case being one that is subject to be 
removed by the non-resident defendant as to himself, we 
see no error in the judgment of the court ordering said 
removal. . 

Judgment affirmed. 


COSTON vws..COSTOUN. 


. Thecomplainant in an equity cause may, as a matter of right, strike 
the names of one or more of the defendants, taking the risk, of 
course, of the exercise of such right. 

. A motion to dis:niss a bill in equity because there is a common law 
remedy, comes too late at the trial term. A demurrer should have 
been filed at the first term. 

(a) There was equity in this bill. 

3. Where a motion to dismiss an equity cause was made after the evi- 
dence of complainant had been introduced, in the nature of a motion 
for a non-suit, and its refusal is excepted to, the evidence introduced 
should be brought up, in order that this court may pass upon the 
question made. 


Equity. Amendments. Parties. Practice in Superior 
Court. Practice in Supreme Court. Before Judge PATE. 
Washington Superior Court. May Adjourned Term, 
1880. 


Reported in the decision. 


R. W. CARSWELL; E. S. LANGMADE, by brief, for 
plaintiff in error. 
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Rost. L. RODGERS, for defendant. 


JACKSON, Chief Justice. 


This was a bill in equity filed by the complainant 
against the defendant and one Dudley, executor of Elam 
Dudley, for the delivery and cancellation of titles to a 
tract of land in the county of Washington, and obtaining 
the possession thereof, alleged to be fraudulently held by 
the defendant against the right of complainant. The 
complainant served Elam Dudley as overseer for the land, 
and Elam died without making him a deed, but put him 
in possession. Moving to Texas, complainant put his fa- 
ther in possession of this land to hold for him, and the 
defendant, his brother, claimed it under a forged deed of 
gift from his father, and refused to deliver possession. 
Defendant had also in possession the plat and grant to 
the land, and a deed from Wimberly to Elam Dudley, 
which he refused to deliver up. The prayer is for the de- 
livery and cancellation of the deed of gift, and the deliv- 
ery of the muniments of title, and possession, and an 
account for the rents and profits. On the trial the exec- 
utor of Elam Dudley was stricken by complainant from 
the bill, and the case went to the jury on the evidence, 
which is not set out at all in the bill of exceptions, or in 
the record. After the evidence closed, a motion was made 
to dismiss the bill, which was refused. Error is assigned 
here on the court’s allowing the executor of Dudley to 
be stricken from the bill, and on the refusal of the court 
to dismiss the same, the jury having found for complain- 
ant on all the issues, and a decree being rendered on that 
finding. 

1. The complainant had the right to strike one defend- 
ant and proceed against the other alone, taking the risk, 
of course, of the exercise of the right. Code, §§3479, 


3485, 4181. 
2. No demurrer had been filed to the bill, and it had’ 
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been in court since 1878. The defendant could have 
demurred at the trial on account of the striking of the 
name of Dudley’s executor from the bill had it been a 
material amendment ; but there was no prayer that the 
executor make a deed to the complainant, and, therefore, 
he was an unnecessary party. Besides there was no de- 
murrer at the trial, but a motion to dismiss, according to 
the judge’s certificate. after the proof had all gone to the 
jury; and thus, really, it was a motion to dismiss the 
whole case on pleadings and facts, as if a non-suit had 
been moved at law. So considering it, the testimony is 
not here so that we can pass upon that motion. In 55 
Ga., 451, the motion was to dismiss the bill before there 
was any testimony introduced. A demurrer on the 
ground that there was a complete remedy at law should 
have been filed at the first term. Equity had at least con- 
current jurisdiction under the allegations of fraud and 
forgery in the bill; and the defendant residing in the 
county of Washington, which fact of defendant’s resi- 
dence in the county where the suit was pending, takes 
this case entirely without those reported in 34 Ga., 59, 
and 37 Ga., 346. Besides, there was in this bill a prayer 
for discovery. 

On the whole, there being not a jot of the testimony 
introduced on the trial either in the bill of exceptions or 
in the record anywhere, and the motion being one to dis- 
miss on both pleading and testimony, and the presump- 
tion being that fraud of the grossest character had been 
fully established against the defendant, as he does not 
bring up the evidence, and that complainant is entitled, 
therefore, to have the muniments of title delivered up, 
and the forged deed cancelled and possession of the land 
restored to him, we see no reason in law or equity to 
disturb the verdict or set aside the decree. 

Judgment affirmed. 
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KIRTLAND vs. THE MAYOR, ETC., OF MACON ef al. 
[This case was argued at the last term and the decision reserved, ] 


. The finding of the presiding judge passing upon this case, by con- 
sent, without a jury, was not contrary to law or the evidence. 

2. The municipal authorities of the city of Macon had power to allow 
encroachments on the streets. ' 

(a) The power to allow a portion of a street to be encroached upon 
and fenced in would carry with it the power to allow improvements 
to be placed thereon. 

(4) One beneficiary of an ordinance allowing certain encroachments 
on a street is estopped from denying its validity as against the mu- 
nicipal authorities and another beneficiary. 


New Trial. Municipal Corporations. Estoppel. Be- 
fore Judge SIMMONS. BibbSuperiorCourt. April Term, 
1880. 


By the act of 1857, the mayor and council of Macon 
were empowered, in cases of encroachments upon its 
streets, to remove the same, or to permit and sanction 
them fora fair and reasonable compensation, having re- 
gard to the interests of property-holders to be affected 
thereby. In the same year the municipal authorities 
agreed to allow the holders of property on a certain por- 
tion of Spring street to encroach thereon forty feet, in 
consideration of making certain improvements; this was 
done, the forty feet put under fence, and has remained so 
ever since. Both the lot of Kirtland and that now held 
by Mrs. Strohecker received this accession. It seems that 
Kirtland has since so altered his steps as to slightly oc- 
cupy this encroachment. Mrs. Strohecker has made a 
lease from the city of the forty feet so added to her lot 
for 999 years, with power to build thereon, and purposes 
so building. To prevent this, Kirtland filed this bill, al- 
leging that his lot would be damaged, that no proper au- 
thority for that purpose had been granted, etc. On the 
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trial, the case was submitted to the judge without a jury. 
The evidence on the subject of damages was conflicting. 
The judge found for defendant. Complainant moved for 
a new trial. It was refused and he excepted. 

Complainant insisted that the lease and permission to 
build had not been properly granted, because section 170 
of the ordinances provided that “no streets or alleys 
shall be laid out, closed or altered without the consent of 
three-fourths of the city council” at a regular meeting, 
and that the applicant should publish notice of his inten- 
tion to make the application for thirty days, which pro- 
visions had not been complied with. Also that section 
216 provided the mode of obtaining a lease on any part 
of the city common after publication, etc. 


WHITTLE & WHITTLE, for plaintiff in error. 


HILL & HARRIS; R. K. HINEs; H. F. STROHECKER, 


for defendants. 
JACKSON, Chief Justice. 


This cause was submitted to the court on law and 
facts without the intervention of a jury; the judgment 
rendered on the whole case was for the defendants; it is 
sought to set it aside and have a new hearing solely on 
the ground that the verdict or judgment is contrary to 
law and evidence; on the motion for a new trial on that 
ground alone, the court again decided against the com- 
plainant, and to that judgment he excepts. 

Without regard to any other legal question made in 
the case, it is clear that if the city had the authority to 
make the lease, the equity of this complainant depends 
upon injury or damage—zutsance—to him, and on that 
question the testimony is quite conflicting. 

The bill is brought by him to enjoin the city of Macon 
from carrying out a contract it made with the co-defend- 
ant, Mrs. Strohecker, to allow her, by lease for nine hun- 
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dred and ninety-nine years, to build upon a street en- 
croachment which her grantor and herself had used as an 
enclosure for more than twenty years by a previous grant 
from the city to allthe lot owners on Spring street, in 
Macon, including the complainant, the first grant having 
prohibited the erection of buildings on the encroachment. 
It is undisputed that the present open street will not be 
interfered with at all, but will remain just as it has stood 
for over twenty years; that the complainant has had the 
same width of front of encroachment for the same time; 
that this original grant was made in 1857; that the con- 
sideration paid was sewerage, by .the property holders, 
and other improvements in grading and working Spring 
street, at a cost of several hundred dollars, and that the 
sole complaint is the removal of the disability to build 
contained in that original grant. Does that removal hurt 
the complainant? Is it injurious to his residence? Does 
it damage his property? Will it be, in any sense, a nuis- 
ance to him, should its removal result in the erection of 
dwelling houses on the Strohecker lot nearer the present 
line of Spring street than forty feet? These are the prac- 
tical questions on which the equity of complainant to en- 
join the city of Macon and Mrs. Strohecker from carrying 
out the trade, or rather in the present state of the plead- 
ings, his equity to restrain her from building,rests, as she has 
paid the price charged and got her lease for nine hundred 
and ninety-nine years. On those questions the witnesses 
differ, and we cannot say that the preponderance is not with 
the judgment of the court below. Certainly the reasons 
given by the witnesses for defendants would seem to show 
that the erection of neat, substantial dwelling-houses along 
the street on which complainant lives, with a neat railing in 
front, would make his surroundings more sightly than the 
present back grounds and high, close palings of the 
Strohecker lot, and would counterbalance any disadvant- 
age which might possibly result from his neighbor’s dwell- 
ings being built a little nearer the street than his own. 
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Be that as it may, the judge below, as jury, has settled it 
against the complainant, and, as judge on the motion for 
a new trial, he has deliberately re-affirmed that finding, and 
it would be against all our prior rulings to overrule him, 
unless his discretion had been abused, of which there can 
be no pretense in this case. 

Besides, it seems that the complainant himself has pro- 
jected his front steps to the porch of his house, if not 
part of the porch itself, on the forty feet encroachment 
which he got at the same time that the Strohecker lot ob- 
tained its addition, which, while it is a trifle, of course, 
compared with a substantial building, goes beyond the 
grant merely to enclose as a yard or shrubbery. If uétra 
vtres, an inch is as much violative of law as an ell, and he 
who invokes equity to help him, by the harsh process of 
injunction especially, must present hands entirely clean 
himself. 

But it is not udtra vires if the city has the power to 
grant encroachments on the streets in its charter from the 
state; and that it does possess that power seems clear 
from the 2d section of the act of 1857 which amended 
the charter. Acts of 1857, p. 182. 

In respect to other ordinances of the city conflicting 
with this ordinance, we have only to say that in our view 
of the point it is wholly immaterial. 

The same power that made the former ordinance can 
repeal or annul it. One legislative body cannot make an 
irrepealable law so as to fetter another, unless the obliga- 
tion of a contract by the former be involved. Cities may 
change their ordinances every year if council like, and so 
long as they do not go beyond their chartered authority, 
nobody can complain. 

Certain power over the public streets, to widen or 
narrow them, to straighten or grade them by depression 
or elevation, the city of Macon possesses. 

The very fact that she granted the encroachment of 
forty feet in 1857 shows that she exercised this power, 
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and the fact that the complainant acquiesced in it and 
received valuable property under it, estops him from de- 
nying the validity of the ordinance. - 

If she could grant the right to enclose, why not the 
right to improve the enclosure? If to improve by the 
extension of porticoes or steps, why not by tasteful build- 
ings? If by. flower-gardens, why not by summer-houses 
or other adornments of those gardens? The very moment 
the right to grant the encroachment and to fence it, so as 
to make exclusive and private what had been public and 
common, is conceded, that moment what the grant may 
convey to the private and exclusive possessor is a question 
of degree and not of jurisdiction. Acts of 1857, p. 182; 
42 Ga., 631; 50 /b., 451; 57 1b., 523; Code, 3002, 2998, 
2999, 3000; 2 Dill. Mun. Corp., $519 e¢ seq. 

It is well to note that this case differs from those re- 
ported in 12 Ga., 239; 30 /b., 506; 33 /6., 601, and 49 /é., 
476, in the essential particular that the act of 1857, 
amendatory of the charter of Macon, confers the power 
to grant encroachments, with the single qualification of 
“ due regard to the interests of the property-holders who 
may be affected thereby,” thus narrowing the inquiry to 
this point: is the complainant injured by this contract ? 

We do not think that section 170 of the ordinances 
touches this ordinance, and that a vote of three-fourths 
of council was necessary to pass it. 

The street, as altered for value in 1857 and clearly de- 
fined from Mulberry street to Washington Avenue, is in- 
tact, and no effort is made to “close it or alter it,” and 
certainly not to lay out any new street. When it was 
altered by narrowing it, in 1857, it is not pretended that 
the requisite vote was not had, but to grant a privilege 
to the private possessor for value paid of what had once 
been the street, but was no longer such practically, is 
quite a different matter from altering it at first. So, 
section 216, in regard to the city commons, we think in- 
applicable here. It refers to the commons adjacent to 
the city, but not to the streets, 
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When this case was before this court on the application 
for an ad interim injunction, reported in 62 Ga., 747, the 
denial-of that injunction was affirmed; and, whilst that 
denial was put on the discretion of the chancellor and the 
indisposition of this court to interfere with its exercise, 
yet it seems to control to a great extent the present case. 
For whatever equity there may be in this complainant’s 
bill depends on injury to him, and that injury depends on 
the question, is the value of his property decreased ? and 
on that issue the same chancellor, now as jury and judge, 
by consent, has passed again and finds none, and this 
court is as reluctant to interfere with the verdict of a 
jury on contested facts, and the affirmance of that verdict 
by the presiding judge, as with the chancellor in granting 
or refusing a temporary injunction. So that in every 
view we are able to take of the case on law and fact, we 
can see no direct way through it but to affirm the judg- 
ment. 

Judgment affirmed. 


SCARBOROUGH vs. STROZIER, administratrix. 


[This case was argued at the last term, and the decision reserved. ] 


It is incumbent on the plaintiff in error to show error to this court , 
and where from the state of the record it is not made to appear , 
the judgment will be affirmed; especially where the judgment 
complained of is the granting of a first new trial. 


New Trial. Before Judge Crisp. Lee Superior Court. 
March Term, 1879. 


Reported in the decision. 
W. A. HAWKINS, for plaintiff in error. 


D. A. VasoN, for defendant. 
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JACKSON, Chief Justice. 


Mrs. Strozier, administratrix, held an execution against 
Samuel Lindsay, which was levied on certain lands as his 
property. The lands were claimed by Mrs. Scarborough, 
and on the issue whether they were subject to the 7. fa. 
or were the property of the claimant, the jury found them 
not subject. The court granted a new trial, on the ground 
that the verdict was against the evidence and law of the 
case and contrary to the charge. The grant of the new 
trial is the error complained of; and the sole question is, 
was the verdict demanded by the facts of the case and 
the law applicable thereto. 

The facts are, that the execution was issued in 1869, on 
a judgment rendered the same year, at the March term of 
Lee superior court; that in the following September an 
affidavit of illegality was taken thereto by Lindsey, on 
the ground that the consideration on which the debt sued 
to judgment was based, was an interest in slaves, and at 
the March term, 1871, this illegality was sustained, the 
property levied on (to-wit : two lots of land, numbers not 
known, but on which defendant, Lindsey, lived) discharged 
from the levy and the levy dismissed; that the claim of 
Mrs. Scarborough was interposed to this land on a re-ad- 
vertisement for sale on February 5th, 1878; that on the 
issue of subject or not, the following evidence was intro- 
duced, which is all that the record discloses, no copy deeds 
being therein set out: 

“ The plaintiff introduced the 7. fa. and levy and the 
service made in July, 1869, by W. C. Gill, sheriff. W. C. 
Gill testified that the levy was in his handwriting, and the 
other entry of illegality taken was also in his handwrit- 
ing, and that the paper handed him was the illegality 
taken by him which stopped the sale. On cross examina- 
tion that he thinks that this is not the original 7. fa., for 
he recollects that in 1874 Judge Strozier got his assistance 
to establish this paper, and his recollection now is that 
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he did not levy upon these lots, but on 181 in 13th dis- 
trict, which was pointed out by Lindsey. He did not 
give Lindsey written notice of this levy. 

W.H Bailey testified that this was the original 7. fa. 
which was issued by him as clerk of the court at that 
time. 

Plaintiff then introduced the affidavit of illegality filed 
by Lindsey in this case, which was that the debt or con- 
sideration of the same was slaves purchased, and closed 
his case. 

Claimant then introduced the minutes of the court in 
1871, showing that the illegality filed was sustained and 
the levy dismissed by order of the court, and thereupon 
moved the court to dismiss the levy, which motion was 
overruled. Claimant then introduced a deed from D. A. 
Vason and Lindsey to Samuel Lindsey for No. 211; also a 
deed from A. Kersey to Lindsey for No. 212, bearing 
date in 1850; also a deed from S. Lindsey to Miss Came- 
ron for these lots, dated in November, 1870; also a deed 
from Mrs. Lindsey, the same woman, Miss Cameron, to 
Mrs. M. Scarborough, for these lots, dated 1875. As the 
interrogatories of Miss Cameron were lost and she resided 
in Arkansas, it was agreed that she did testify that in 1850 
she gave Lindsey the money to purchase these lands for 
her, that without authority he took the deed in his own 
name, and that in 1870, and that she did not know this 
till just before he made the deed to her, and that he made 
the deed in consequence of her finding it out, thus dis- 
charging the trust in her favor. This was admitted in evi- 
dence subject to the ruling of the court upon its materiality. 
W. C. Gill and George Edwards testified that Miss Cam- 
eron lived with Lindsey on these lots of land from 1856 
to 1872, on the death ot Lindsey, and claimed them as 
her own, and she still remained there until she sold to 
Mrs. Scarborough and she moved west, claiming them as 
herown. Mr. Scarborough testified that since the pur- 
chase of the lands by his wife that she has continually 
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lived there till the present time, and that she dona fide 
bought said property and paid the sum of money named 
in the deed for it, and that she did not know of any judg- 
ment against Lindsey, nor the existence of this 7. fa.. “It 
is agreed that the above and foregoing isa fair brief of 
the evidence in this case, and it is agreed that the original 
deeds and other documentary evidence may be used on 
the motion for new trial without written copies of the 
same.” 

It also appears from the certificate of the clerk to the 
transcript of the record that “the deeds referred to in 
motion for new trial and brief of evidence are not of file 
in said court.” 

It seems, therefore, that the law has not been complied 
with which requires copies of the written testimony to be 
sent up, nor is it waived, if it could be waived. The 
counsel for defendant in error was absent and no motion 
was made to dismiss the bill of exceptions, but the dates 
of these deeds, the names of grantors and grantees, the 
consideration of the same, the lands in them conveyed, 
and the entire documentary evidence, is of consequence 
to enable this court intelligently to decide upon the case. 
The brief of the oral testimony fails to make sense in 
several parts of it, and the entire record is uncertain and 
confused. The burden is on the plaintiff in error to show 
error, and to bring up his case in such manner that the 
facts may appear to this court intelligibly. Otherwise, in 
the absence of defendant’s counsel and no motion being 
made to dismiss the bill of exceptions, the judgment will 
be affirmed, as matter of course. Especially will this 
course be pursued where the first grant of a new trial is 
the judgment sought to be reversed. From such a record 
as this it is impossible to say that the judge abused his 
discretion in ordering a new trial; for, unless all the facts 
before him when he passed on the motion be before this 
court when it reviews his action, this court cannot say on 
what his discretion was based. Facts before him and not 
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before us may have wholly changed the legal aspect of 
the case. Certainly the facts imperfectly exhibited in 
this confused record, could not require the verdict, what- 
ever other judgment they might hiive authorized, and it 
was right to set it aside if for no other reason because 
the testimony was so imperfect and uncertain. 
Judgment affirmed. 


RAWLS vs. SAULSBURY, RESPESS & COMPANY. 


[This case was argued at the last term, and the decision reserved. JACKSON, 
Chief Justice, having been of counsel, did not preside. Judge Stewart, of the Flint 
circuit, was designated to preside in his place.] 


1. Where parties contract for the sale of cotton then stored in a ware- 
house, within the knowledge of both, agree upon a price, the ven- 
dor delivers the warehouse receipts to the purchaser and takes a 
check for the purchase price, delivery may be inferred without any 
positive agreement. 

. Where parties contracted for the sale of cotton, the vendor received 
a check on bank for the full purchase price, delivered up the check, 
had the amount placed in a pass-book by the officers of the bank, 
and took possession of the pass-book as his own, the sale became 
complete, and the relation of debtor and creditor existed between 
the vendor and the bank. 

. The verdict was supported by the evidence. 


Sales. Trover. Title. Vendor and purchaser. Debtor 
and creditor. Banks. NewTrial. Before Judge SPEER. 
Bibb Superior Court. October Term, 1879. 


Reported in the decision. 
R. F. Lyon; W. D. STONE, for plaintiff in error. 
E. F. Best, for defendants. 

STEWART, Judge. 


The plaintiff brought his action of trover against de- 
fendants for the recovery of forty-three bales of cotton. 
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On the trial, the facts presented were, in substance, as 
follows: That plaintiff was a farmer, and had forty-three 
bales of cotton in Forsyth, mostly in the warehouse of 
Mr. G. A Cabaniss. That on the 27th day of April, 1875, 
he sold the cotton to B. Pye & Son, of Forsyth, at 15 
cents per pound—amounting to $3,079.70. When trade 
was being made, he procured Mr. G. A. Cabaniss to make a 
calculation ; delivered to Cabaniss the warehouse receipts, 
and took the calculation to B. Pye & Son, who gave a 
check for the amount on their bank; plaintiff handed 
check to the teller or cashier of the bank, and by request, 
the amount was entered on a pass-book, check was retained 
by the bank, and the pass-book furnished the plaintiff, who 
carried the same away with him. That B. Pye & Son, 
who owned the bank, were merchants and cotton buyers, 
and were the same persons who purchased the cotton; . 
that the cotton has not been paid for. B. Pye & Son had 
money in bank the day of the trade, but failed ina few 
days. Soon after the purchase of the cotton by B. Pye 
& Son, they sold the same to defendants, and it was ship- 
ped to Macon. ; 

The case was tried, and, under the charge of the court, 
the jury found a verdict for defendants. Plaintiff made a 
motion for a new trial on the grounds in said motion 
stated. 

The motion was heard and new trial refused, and plain- 
tiff now seeks to have the judgment of the court, refusing 
new trial, reversed. The grounds in the motion for new 
trial were chiefly: That the verdict was contrary to law, 
contrary to evidence, and against equity and justice, and 
that the verdict was against the charge of the court, as 
follows: “ By §1593 of the Code of Georgia, cotton, corn, 
rice, and other products sold by planters and commission 
merchants on cash sale, shall not be considered as the 
property of the buyer, or the ownership given up until 
the same shall be fully paid for, although it may have 
been delivered into the possession of the buyer. In the 

v 66—25 
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selling, therefore, of cotton by a planter or commission 
merchant, on cash sale, this section of the Code renders 
the sale executory, that is, not binding or complete, so as 
to pass the title to the buyer, and out of the seller—until 
the seller has been fully paid, and though the cotton may 
have been delivered to the buyer under said contract of 
sale, until the seller has been paid fully, no title passes to 
the buyer, and consequently no title would pass, even to 
one who buys dona fide from the buyer as against the orig- 
inal owner, even though he may have bought without no- 
tice that the cotton was not paid for.” 

“Tf you, therefore, believe that the plaintiff in this case 
was a planter, and the owner of the cotton in contro- 
versy, and that he did sell, on cash sale, the same to B. 
Pye & Son, at a price agreed upon, and though said 
cotton may have been delivered to B. Pye & Son; yet if 
the plaintiff has not been fully paid for said cotton, no title, 
under the law, would pass under said contract of sale, 
either to B. Pye & Son, or to the defendants, if they claim 
under B. Pye & Son; but on the contrary, if the defen- 
dants, under such circumstances, became possessed of the 
cotton, they would be liable to respond to plaintiff for the 
value of said cotton, with interest thereon from the time 
the same was demanded of them, up to the time of this 
trial. The statute declaring that a planter or commission 
merchant who makes sale for cash, of cotton or other pro- 
duce, and that the title shall not pass until he is fully paid, 
means payment inmoney. It means that he shall be fully 
- paid (unless the parties otherwise agree) in money, before 
the title passes. Inthe absence of any special agreement— 
the only payment known to the law is cash; a payment in 
_a check would not be payment in law, unless the check it- 
self was paid. Though the planter and buyer may make a 
sale of cotton or other produce on a cash basis as to its 
terms, and for cash only, yet whatever the parties in clos- 
ing the contract and making settlement shall.treat finally 
as the equivalent or representative of cash, will serve as a 
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substitute in lieu of the money, if they really intend in re- 
ceiving said equivalent or substitute for money to con- 
clude the sale presently, and pass the title at once.” ; 

“That the material questions in this case for you to con- 
sider are, first, was the sale of the cotton for cash: if so, 
then no payment in law would be sufficient to satisfy or 
discharge said contract of sale but the money, unless the 
parties expressly stipulated to take something else as an 
equivalent or substitute for the money. If you find that 
the contract of sale was not discharged in money, was it 
by an agreement of the parties discharged in some other 
manner, by plaintiff receiving something as an equivalent 
or substitute for the money? The mere reception of a 
check for the amount would not be a discharge, neither 
would the reception of the check and credit therefor in 
the banking house of B. Pye & Son, be conclusive evi- 
dence of a discharge of such contract of sale; it would be 
presumptive or prima facte evidence of such discharge ; 
but to rebut such presumption of discharge, either party 
would be entitled to show that it was not the intention of 
the parties to discharge said contract of sale, or pass the 
title until the money was paid; and if they do not show 
this, then it would not be discharged, and the title to the 
cotton did not pass to the buyer.”’ 

Counsel for plaintiff in error concede that the decision 
in the case of Flanders & Huguenin vs. Maynard, in 58 
Ga., 56, controls this court, unless this court should re- 
verse said decision. And request is now made that this 
court consider and reverse the decision in the case of 
Flanders & Huguenin vs. Maynard. That case was elab- 
orately argued and decided after mature deliberation; 
therefore we do not feel justified in changing or reversing 
the same, but the same is affirmed. 

1. When parties contract for the sale of cotton then 
stored in a warehouse within the knowledge of both, a 
price is agreed upon, warehouse receipts delivered up to the 
purchaser, and a check given to the seller on a bank for 
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the money, delivery, under such circumstances, may be 
inferred without any positive agreement, as the seller at 
his option could draw the money, and the buyer, having 
the receipt, could demand actual possession of the cotton. 

2. If parties contract for the sale of cotton, the seller 
receiving a check on a bank for the full purchase price, 
and delivers up the check and has the amount placed in 
a pass-book by the officers of the bank, and takes posses- 
sion of the pass-book as his, the contract of sale is com- 
plete, and the relation of debtor and creditor exists be- 
tween the seller and the bank—the seller becoming a de- 
positor and the bank his debtor for the amount charged 
in the pass-book. See 17 Wallace, 109; Morse on Banking, 
26 and 27. 

3. The verdict in this case is supported by the evi- 
dence. 

Judgment affirmed. 


HARROLD, JOHNSON & CO. vs. MORGAN, for use. 


[This case was argued at the last term, and the decision reserved. Hawkins, Justice, 
being disqualified, Judge Hittygr, of the Atlanta circuit, was designated by the governor 
to preside in his place. 

1. All titles to property made as part of a usurious contract, or for 
the purpose of evading the law against usury, are void, and this is 
true whether the title be made directly by the debtor to the cred- 
itor, or the debtor having the equitable title causes the legal title 
to be made by the third person holding it direct to the creditor. 

. The defense of usury is a personal privilege which none but the 
debtor may set up, but when the question is one, not of accounting, 
but of title to property, and the effect of the usurious taint is to 
leave such title, whether legal or equitable, in the debtor, the prop- 
erty will be subject to the lien of general judgments against him. 

. Under the facts of this case, the defendant in error was not estopped 
from levying his 7. fa. and subjecting the land. 


Title. Usury. Liens. Judgments. Estoppel. Be- 
fore Judge CRisP. Sumter Superior Court. October 
Adjourned Term, 1878. 
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Reported in the decision. 


EUGENE HAWKINS; E. G, SIMMONS; S. HALL, for 
plaintiffs in error. 


GUERRY & SON, for defendant. 
HILLYER, Judge. 


The case arose in this way: In the year 1869, John L. 
Adderton bought a lot of land from James P. Guerry, 
paid him for it, and was entitled to have a deed of con- 
veyance perfected and delivered on request. Mr. Adder- 
ton was indebted to Harrold, Johnson & Co., and was 
paying them usurious irterest onhis account. To secure 
this usurious debt, Adderton went to Mr. Guerry and 
procured from him a deed of conveyance directly to his 
creditors, Harrold, Johnson & Co., brought it and delivered 
it to them. This was done merely to save the trouble of 
making two deeds, one from Guerry to him (Adderton), 
and another from Adderton to the creditors. 

In the year 1877, at the April term of Sumter superior 
court, one W. H. Morgan obtained a judgment against 
Adderton, and against the same James P. Guerry who 
made the deed above mentioned as surety, and execution 
issued thereon. Guerry paid off the judgment, thus ob- 
taining control of the execution. Afterwards inthe same 
year, in October, 1877, the execution was levied on the 
lot of land above mentioned, as the property of Adder- 
ton, and Harrold, Johnson & Co. claimed it. The claim 
case was tried in Sumter superior court, and resulted, 
under the charge of the court, in a verdict for the plaintiff 
in fi. fa. subjecting the property. There was a motion for 
a new trial on various grounds, which was overruled, and 
this writ of error is brought seeking to reverse that judg- 
ment. 

On the trial of the claim case, as appears in the record, 
the evidence showed the facts substantially as above 
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stated The questions made, we think, logically resolve 
themselves into three: 

1. Whether the deed from Guerry to Harrold, John- 
son & Co.was void for usury. It is provided in the Code 
of this state that “all titles to pr »perty made as a part of 
_ a usurious contract, or to evade the laws against usury, 

are void.” In this case the consideration by which Guerry 
was moved to execute the conveyance was entirely free 
from the usurious taint, but the consideration which in- 
duced Adderton to procure Guerry to name Harrold, 
Johnson & Co. as grantees, and which induced Adderton 
to deliver the deed to them, and also the consideration 
which induced Harrold, Johnson & Co.'to accept delivery 
of the deed to them is tainted with usury. In order fora 
deed to be valid, there must be a grantee—a lawful grantee 
—and there must be also a good delivery. The usurer is 
not, and cannot bea lawful grantee, and there can be no 
good conveyance of title to Harrold, Johnson & Co. un- 
less there is a lawful delivery of the deed. Here there is 
neither a lawful grantee nor a valid delivery. We think, 
therefore, the title, or what is sought to be set up for 
title in Harrold, Johnson & Co., is void, and that they 
cannot recover upon it ina claim case. The effect of the 
transaction is‘a resulting trust for the benefit of defendant 
in f. fa., Adderton, the party who had paid for the land— 
complete equitable title in him; and this is an interest 
which is subject to levy and sale at the instance of his 
judgment creditors. It was contended on the argument 
that as Guerry, who made the deed, was no party to the 
usurious contract, his deed is necessarily in all respects 
valid. We think this contrary to both reason and author- 
ity. The deed is valid so far as to pass the beneficial in- 
terest out of Guerry, but void as to vesting any interest 
in Harrold, Johnson & Co. See Tyler on Usury, 392, 308 ; 
and 35 Barbour, 96. 

2. The second point is whether Guerry, being a third 
person, and not a party to the usurious contract, or in 
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any way affected by it, could raise the question of usury, 
it being claimed that this is under the law merely a per- 

sonal privilege resting in the debtor, and to be exercised 

by him only. We think an examination of the authori- 

ties shows that in those cases where it has been held that 

no one but the debtor can raise the question or set up the 

defense of usury, there was always involved a question of 

accounting between the debtor and creditor, and the de- 

cisions invoked by the plaintiff in error on that subject 

are cases where some other creditor of the party from 

whom usury had been collected was seeking to get the 

benefit of the debtor’s right to make claim for the usury, 

his right to collect money, not such as was due and owing 

to him, but such as he had option to make claim to or 

not, and as to which he had no right of action, and could 

not recover unless he had asserted his claim, or made some 

demanc for it. But such is not this case. This is a ques- 

tion of title, not one of accounting. None of the parties 

have any option about it, and nothing which they can 

do or say in relation to the. transaction can alter its true 

legal character. The deed was delivered to secure a usu- 

rious debt. The imperative mandate of the law makes 

the deed void. It is void from the beginning, and void 

without anything else being said or done. It is just as if 
no such deed had ever been made so far as concerns the 
vesting of title in the claimants, and does not require any 
act on the part of the debtor'to make it void. A void 

deed can never be in the way of the levy of legitimate 
process, and the plaintiff in 7. fa. in levying his execu-. 
tion usurps or assumes no personal privilege of anybody, 
but exercises a clear right which the law gives him of sub- 
jecting the property of the defendant to the payment of 
his debt. 

3. And the third question is, whether Guerry, plaintiff 
in fi. fa., is estopped from denying complete title in Har- 
rold, Johnson & Co., when he was the same person who, 
before that time, had made them a deed. And here, we 
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think also, there is no legal difficulty. It is true that a 
person cannot make a deed with warranty, and afterwards 
buy up an outstanding title or !ien, and assert the sane 
to the prejudice of his own former warranty. But that 
is not the case here. The judgment was not obtained 
until long after the date of the deed. It may often hap- 
pen, and doubtless does often happen, that a person sells 
land to another, and warrants to him, and afterwards may 
obtain judgment against that person, or buy up an exe- 
cution against him, and if, at the time of obtaining such 
judgment, or during any period of its validity, that title 
is still in the defendant in fi. fa., it would be subject to 
the execution ; and when levied on, so far from it making 
a case of denial by the feoffor of the validity of his con- 
veyance, it is directly the contrary, and is in fact an asser- 
tion of its validity—an assertion that by it title did pass 
out of him. The circumstance that the law intervenes. 
and raises up a resulting trust by which the beneficial in- 
terest passed to the defendant in 7. fa, is the act of the 
law and not of Guerry, and Guerry is not estopped from 
asserting what the law asserts. If the execution had been 
older than Guerry’s deed, the case might have been differ- 
ent. By this levy the plaintiff in 7. fa. in effect says, 
“TI deeded this land in 1869. The title went out of me. 
So far as I am concerned the conveyance is legal and per- 
fect, and divests me of all interest in the land, and it was 
a good and complete title, and vests the unencumbered 
ownership in the party upon whom, under that deed, the 
law casts it.” The law intervenes and says, ‘“ The effect 
of the transaction is to vest the beneficial ownership in 
Adderton, the defendant in 7. fa.,” and by this position 
Guerry does nothing against which the law invokes an 
estoppel. 

The charge of his honor, Judge Crisp, who tried the 
case, is in perfect harmony with the views here expressed, 
and we find no error in the record demanding a re-hearing- 
We therefore affirm the judgment of the court below. 
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The whole court unite in the judgment of affirmance, 
but his honor, Justice CRAWFORD, has doubts as to some of 
the propositions stated. The opinion of the court is more 
succinctly embodied in the syllabus. 

Judgment affirmed. 


THE STATE OF GEORGIA vs. THE SOUTHWESTERN 
RAILROAD. 


(This case was argued at the last term, and the decision reserved.] 


1. A mistake in a settlement of a suit pending in court, before it be 
entered on record and made the judgment of the court, is always 
open to investigation and correction, and if it vitiate the settlement 
as a whole, it should not be made the judgm ent of the court at all. 

. The attorney-general has not authority of himself to settle tax «xe- 
cutions at less than their full amount; such authority must come 
from the state in order to bind it. 


Practice in the Superior Court. Contracts. Officers. 
Attorney and client. Before Judge CLARK. Fulton Su- 
perior Court. March Term, 1880. 


Reported in the decision. 


CLIFFORD ANDERSON, attorney-general; R. TOOMBS, 
for plaintiff in error. 


R. F. Lyon; A. R. LAWTON, for defendant. 


JACKSON, Chief Justice. 


The question made in this record arose on two tax exe- 
cutions issued, the one for 1874 and the other for 1875, 
for taxes alleged to be due for those years from the South- 
western Railroad Company to the state. All issues of 
law and fact were submitted to the judge without the 
intervention of a jury—the two cases, by consent, being 
tried together. He decided against the state, and the 
state excepted. 
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The facts are that the state, during the pendency of 
the causes in the superior court of Fulton county, where 
by law they were cognizable, moved to open what pur- 
ported to be a settlement of the two executions by the 
attorney-general, by petition addressed to the court in 
the following language, in substance: That on the 7th of 
February, 1877, there were pending in that court these 
two causes on affidavits of illegality, one of which was 
carried to the supreme court of the United States, and 
the judgment of the supreme court of this state was 
reversed by that of the United States, and the cause 
remanded for a new hearing. Before this new trial the 
attorney-general of this state entered on each of said 
executions these words: ‘The within 7. fa. to be settled 
on payment of costs. February 7th, 1877. Robert N. 
Ely, attorney-general.” The attorney-general also exe- 
cuted at the same time a receipt of which the fol!owing 
is a copy, after stating the two cases: 

“ Received of the Southwestern Railroad Company four thousand 
dollars, in full settlement of the above 7. fas, on which oaths of _ille- 
gality are pending in Fulton superior court. The payment is by N. 
J. Hammond, and he may have said cases entered settled upon pay- 
ment of costs. 7th February, 1877.” 

The petition alleged further that this sum of four 
thousand dollars was for taxes alone for that part of de- 
fendant’s road from Americus to Albany, and insisted 
that the state was entitled to proceed, notwithstanding 
the entries on the executigns, on three grounds: 

1. Because the attorney-general had no authority to 
bind the state to accept less than the whole sum named 
in the executions. 

2. That the settlement was agreed to on a mistake of 
law and fact, on the assumption that the defendant was 
not indebted in any other sum than that paid; whereas, 
in truth and fact, said company is indebted for taxes for 
those years in much larger sums; and 

3. Because no settlement has been yet made by the 
court and entered on its minutes. 
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The defendant demurred to this petition. The court 
sustained it, and repelled all evidence to open the alleged 
settlement, holding that the state had no status in court 
because both ff. fas. had discharged their offices, and no 
longer by their virtue can they be used to enforce the 
collection of taxes, and to this judgment the state excepts. 

The court was right to repel all testimony under the 
petition if it was right to sustain the demurrer ; for noth- 
ing was left on which to bring evidence before the court. 

Was the court right in sustainingthe demurrer? Clearly 
not, we think. No settlement of the case had been con- 
summated in court, and the petition may be regarded as 
objection to such consummation and entering the same 
of record. The state seems to have anticipated the de- 
fendant in a motion it would probably have made to 
enter the cases settled under the agreement, and to have 
alleged reasons why said entry ought not to be permitted 
and the settlement be thus perfected and completed by 
the judgment of the court. The act of 1874—pamphlet 
Acts of 1874, p. 107—gives the court full power to de- 
termine all questions arising on these affidavits of ille- 
gality, and pending the actions in the court a question 
vital to the whole issue has arisen, to-wit, whether or not 
the parties have settled, and certain entries are made on 
the executions which indicate that a settlement has been 
made. These executions must be put in testimony by 
the state, and on them appear entries which would seem 
to estop her, at least to require explanation. 

Why may she not give the explanation at once, remove 
the impediment to a full hearing out of her path and 
correct an agreement to settle a pending case, if illegal, 
before its consummation by adoption and ratification by 
the court? And why may not the court having jurisdic- 
tion, special jurisdiction over the whole matter vested in 
it by special act of the general assembly, investigate the 
proposed settlement before entered of record, and stop it 
where it finds it, if it be against law, or if on the facts 





406 SUPREME COURT OF GEORGIA. 
The State of Georgia vs. The Southwestern Railroad. 


made in the petition, which the demurrer admits to be 
true, the settlement ought not to be consummated be- 
cause made under mistake? We are at a loss to see any 
good, legal reason why this may not be done. 

All settlements of pending cases are subject to be in- 
quired into before entered on the minutes; and even 
after such entry before adjournment forthe term. All 
courts of record hold their minutes subject to amendment 
and correction after they are made up, and before they 
are made up and signed, of course they may refuse to al- 
low any improper or illegal judgment of any sort to be 
placed on those minutes; so that before this improper 
and illegal settlement—if it be so—was entered on the 
minutes, the court had the authority, and in our judgment 
it was its duty, when the settlement was disputed as valid 
by one of the parties to it, to look into all the facts and 
pronounce it valid or invalid, as those facts might make 
it. ; 
Without regard to the legal power of the attorney- 
general to bind the state in this settlement, that officer 
puts this motion on another ground, and that is that as 
the agent of the state in this controversy, he was laboring 
under a mistake, in that he was under the impression that 
this sum covered all the legal taxes due by this company, 
whereas in truth and fact it only embraced that due on 
the part of the road from Americus to Albany. Con- 
ceding that he had full authority to settle and bind the 
state by settlement, if he acted under mistake, he would 
not be so bound himself individually, nor would his prin- 
cipal be bound so that the fetterscould not be thrown 
off, at least before they were soldered by the cement 
of a judgment of court. 

But the plaintiff in error rests her case also on want of 
authority in the attorney-general to settle for less than the 
amount of the executions. There can be no doubt that 
unless authority to settle was given him by the state, he 
could not bind her. See, cited by plaintiff in error, 7 
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Cranch, 366; 7 Wallace, 666; 20 Md.,1; 10 Wis., 518; 
52 Mo., 578; 2 Nott & Hun., 144; 5 /6.,71; 1 1b., 270; 
12 Iowa, 142. 

This court has passed substantially on the same ques- 
tion, and applied the principle to the action of the agents 
of the state generally. Indeed, all agents of all sorts 
must act within the scope of their authority to bind the 
principal. 

Our Code does not even permit any attorney to bind 
his client by settlement for less than the full sum claimed, 
unless express authority be given by the client. Code, 
409. It would seem strange, therefore, that the state 
should be bound by her attorneys without her express 
authority, when none of her people would be by theirs. 

It has not been shown to us that any statute of the 
state has conferred such authority on the attorney-gen- 
eral. When the case of the Southwestern Railroad Com- 
pany and the state on a bill for injunction was before us 
at the February term, 1880, in an‘effort to lay down land- 
marks by which that case could be settled without further 
litigation, this court said that as to an agreement by the 
attorney-general to take a stipulated sum for other years 
for that part of the road between Americus and Albany, 
it thought the agreement binding, but we were cautious, 
also, to say that all these intimations or opinions were not 
given as settling the law absolutely, even in that case, but 
were subject to reconsideration and review before the 
court on the final hearing of that cause. 

We were then impressed that the statutes of the state 
gave the authority, but, looking at the opinion, no cita- 
tion of particular acts is given, and we fail to find them 
now. 

No mistake or error of any sort in that settlement ap- 
peared, and no reason was given in that case why it should 
not stand. Hence only a very cursory investigation of 
the point was made. 

Whether, however, he had or had not the authority to 
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settle, conferred by statute, is immaterial here; at least, 
unnecessary to uphold the judgment we pronounce. 

A mistake in a settlement of a suit pending in court, 
before it is entered of record and made the judgment of 
the court, always opens it to investigation, and before it 
is entered it may be corrected ; and if it vitiate the settle- 
ment as a whole, it should not be made the judgment of 
the court at all. On this ground alone our judgment 
may rest, and if that base be strong enough to sustain it, 
that of the court below must fall. 

Judgment reversed. 












MAYO, sheriff, vs. RENFROE. Mayo, sheriff, vs. WILSON. 


[This case was argued at the last term, and decision reserved. ] 






1. Where execution was issued by the governor of the state, and levied 
upon the property of the citizen by the sheriff of Washington 
county, and the legality of the process was attacked by bill for in- 
junction filed against the sheriff, upon the ground that it was foun- 
ded upon no valid constitutional law, the governor was neither a 
proper nor necessary party defendant thereto. The demurrer being 
filed for the sheriff by the attorney-general in his official capacity, 
the governor was represented in the litigation, for all practical pur- 

1 poses, by his legal adviser. 

2. The relief prayed against the sheriff was substantial, and as he re- 

| sided in the county of Washington, and the property levied on was 

located there, the superior court of that county had jurisdiction of 
| the case. 

3. The provision in the last section of the act of 1876, “to define the 

obligations pertaining to the office of treasurer,” which allows to 

that officer and his sureties only those defenses as against execu- 

tions issued under that act, now allowed tax collectors against 7. 

; fas issued by the comptroller-general against them, does not refer 

) by the use of the term “those defenses" to the appeal to the gov- 

| ernor provided for in §912 of the Code, but to those which the courts 

i | had theretofore allowed tax collectors and tax-payers to make un- 

} der the prohibition of judicial interference. Illustrative of excep- 

tions to such prohibition may be stated the following : 
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(a.) An unconstitutional exaction, because what is then called a tax 


is no tax. 


(.) Where the law does not impose the tax or authorize the execution, 


for the same reason. 


(c.) Where the defendants did not occupy the official positions alleged 


4. 


in the execution. 

The bond of 1876 was never executed by the treasurer nor accepted 
by the governor, and though signed by the sureties, has no validity 
either as a statutory or common law bond. The act of 1876 did 
not contemplate a summary execution to issue upon such an unex- 
ecuted paper, and to arrest such process the judiciary of the state 
must intervene. 


. The bond of 1877 was not executed within forty days from the 


election of the treasurer, was not recorded within the time pre- 
scribed by law in the office of the secretary of state, the sureties 
did not justify, nor was any affidavit of the sureties as to what they 
were worth attached to the bond and recorded therewith; there- 
fore it cannot be said to be a statutory bond taken in accordance 
with the act of 1876, and the statutes in ard materia. 


. The meaning of §167 of the Code is to be gathered from the earlier 


decisions of this court, whence the codifiers drew it. These decis- 
ions ruled that official bonds were valid as common law bonds, 
though not executed in strict accordance with the statute, but that 
a recovery for the benefit of one person aggrieved, exhausted such 
instrument, and others were remediless. This section was to cor- 


. rect that evil, and gave remedies to all suitors successively until the 


penalty was exhausted. This summary remedy against the treas- 
urer was not in the contemplation of that section, for it is the cre- 
ation of the act of 1876, enacted long afterwards. 


. Whilst each surety, under the terms of the bond of 1877, was 


bound for a definite amount, yet each was nevertheless entitled to 
contribution from every other, and unless estopped by his own con- 
duct, might, under the Act of 1876, claim his discharge from lia- 
bility because the others had not been sworn as to their capacity 
to respond. There uirement of the oath is not merely directory, 
but is of consequence primarily to the state, and secondarily to the 
sureties. 


(a.) Possibly, a surety who did not himself qualify, and who signed with 


8. 


the knowledge that the others had not done so, would be estopped 
from setting up this defense, especially as it is recited in the bond 
that an oath was taken, though the oath itself is not attached as 
required by the statute. 

The joint resolution of October 16th, 1879, under which the execu- 
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tions sought to be enjoined were issued, fixing the amount of the 
supposed liability of the treasurer and his securities, and requiring 
the governor to issue such process, for the amounts so fixed, is 
contrary to the provision of the constitution of 1868 and of 1877, 
which directs that, “ No general law affecting private rights shall 
be varied in any particular case, by special legislation, except with 
the free consent, in writing, of all persons to be affected thereby.” 
It appearing upon the face of the executions that they were issued 
under such resolution, it would seem that equity ought to inter- 
fere. If suspension of the executions by the governor and appeal 
to the legislature is the only redress of the treasurer and his sure- 
ties, the appellate power has taken the initiative and prejudged the 
case it was to try. 


Injunction. Parties. Governor. State. Jurisdiction. 
Venue. Official bonds. Principaland surety. Tax Col- 
lectors. Judicial interference. Constitutional law. Be- 
fore Judge SIMMONS. Washington County. At Cham- 
bers. June 5th, 1880. 


On January 6th, 1880, Alfred H. Colquitt, as governor 
of Georgia, issued two executions against John W. Ren- 
froe, treasurer of the state, and the securities on his offi- 
cial bonds, as follows: 


“EXECUTIVE DEPARTMENT, 
STATE OF GEORGIA, January 6th, 1880. 
Atlanta, Georgia. 


“Fulton County. 


“To all and singular the Sheriffs of this State: 

“ WHEREAS, John W. Renfroe executed his official bond as Treas- 
urer of this State with sureties, as required by law, in words and fig- 
ures as follows, to-wit : 

“State of Georgia—Know all men by these presents, that we, John 
W. Renfroe, as principal, and ? eM... as securities, are 
held and firmly bound unto his Excellency, James M. Smith, Governor, 
etc., and his successors in office, in the just and full sums following, 
to-wit: the said principal in the sum of two hundred thousand dol- 
lars, and each of said securities in the sum opposite to his name; 
that isto say: John M. Stubbs, in the sum of $8,000.00; T. Christian, 
in the sum of $5,000.00, etc., etc., etc. For the true payment of which 
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sums respectively we bind ourselves jointly and severally, and each 
and every one of our heirs, executors and administrators, firmly by 
these presents, sealed with our seals and signed by us, and dated this 
the ——day of ——, 1876. 

The condition of the above bond is as follows: Whereas, the above 
bound John W. Renfroe was, on the ——day of January, 1876, elected 
by the General Assembly of this State Treasurer of Georgia, to fill 
the vacancy in said office occasioned by the removal of John Jones, 
Esq.: Now, if the said John W. Renfroe shall faithfully discharge, 
execute and perform all and singular the duties of him required, and 
which may be required, by the constitution and laws, and will faith- 
fully account for and pay over all moneys that may be received by 
him from time to time by virtue of his office, and will safely deliver to 
his successor all books, moneys, vouchers, accounts and effects what- 
soever belonging to his said office, then the above obligation shall be 
aull and void, otherwise to remain of full force and virtue. 

And further, the securities each for himself, on oath says, that he is 
bona fide worth, over and above his debts, exemptions and liabilities 
of all kinds, property in realty and personalty not less than the sum 
placed opposite his name herein. 


Signed, sealed and delivered (No signature of Renfroe.) 


) 

in presence of | (The rames of thirteen securities 
{ 
| 


JAMES M. GOLDSMITH, signed by J. B. CAMPBELL, 
Notary Public Fulton County. } Attorney, etc.) 
E. A. SULLIVAN, 
N. P. & ex-of. F. P. W.C. 
J. M. Goldsmith signed, manger) 
and delivered in presence of 
W.T. NEWMAN, 
N. P. Fulton County. 


(The signatures of nine securities.) 


| JAMES M. GOLDSMITH, [L.S.] 


“ And whereas, the General Assembly of this State, by resolution 
approved October 16th, 1879, made it the duty of the Executive to 
issue a fi. fa. against the said John W. Renfroe and his sureties, on 
said bond, for certain sums of money received and appropriated by 
said Treasurer and certain of said sureties to his own and their own 
private use, contrary to law. 

“ And whereas, said John W. Renfroe, Treasurer as aforesaid, re- 
ceived and appropriated to his own private use at divers times, between 
and including the nineteenth day of January, 1876, and the first day 
of March, 1877, the sum of $3,086.56. And whereas, said John W. 
Renfroe, Treasurer as aforesaid, has allowed one Benjamin J. Wilson, 
at divers times between and including tke tenth day of March, 1876, 

v 66—26 
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and the tenth day of January, 1877, to receive and appropriate to his 
own private use the sum of $975.00. (The 7. fa. here proceeds to 
charge in the same manner the appropriation of money by other secu- 
rities.) Said sums amounting in the aggregate to the sum of $5,037.81, 
all of which said sums were received as interest and commissions for 
the use of the public funds of this State. 

“ Now, therefore I, Alfred H. Colquitt, Governor of this State, do 
command you, that of the goods and chattels, lands and tenements of . 
said John W. Renfroe, principal, of said county, and of the goods and 
chattels, lands and tenements of the following sureties on the official 
bond of said Treasurer, to-wit: Jno. M. Stubbs, of the county of Lau- 
rens, * * * * you cause to be made the sum of $5,037.81, princi- 
pal, and $1,103.86, interest, with interest from this date on said princi- 
pal sum to the date of payment of the same, and also the further sum 
of $1,000.00 as penalties, and dollars cost. Provided: that of 
said sums you do not recover of said John M. Stubbs more than the 
sum of $8,000.co, nor of (here follow the names of certain other sure- 
ties limiting the recovery to the amount for which each of them 
agreed to be liable on the face of the bond). And that you pay over 
said sums of money to me, as Governor of said State, for the use of 
said State, at the Capitol, in said city of Atlanta, so soon as the same 


can be made by law, and have you then and there this 7. fa: with alb 
your actings and doings by virtue of the same entered thereon. 
“Given under my hand and the seal of the Executive Department, 
at the Capitol, ingAtlanta, on this the day and year first above written. 
By the Governor. 
(Signed) ALFRED H. COLQUITT, 
[L.S. ] Governor.” 


The second execution was dated and commenced as the 
preceding; it then proceeded as follows: 


“ Whereas,"John W. Renfroe executed his official bond as Treasurer 
of the State, with sureties as required by law, on the 3d of March, 
1877, and whereas, the General Assembly of the State, by resolution, 
approved October 16th, 1879, made it the duty of the Executive to 
issue a fi. fa. against said John W. Renfroe and his sureties on said 
bond for certain sums of money received and appropriated by said 
Treasurer and certain of his said sureties to his and their own private 
use contrary to law ; and, whereas, said John W. Renfroe, Treasurer 
as aforesaid, received and appropriated to his own private use, at di- 
vers times between and including the 3d of April, 1877, and the 6th 
of November, 1878, the sum of $9,855.19; and, whereas, said John 
W. Renfroe, Treasurer as aforesaid, has allowed one John W. Murphy, 
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at divers times between and including the rst of May, 1877, and the 
6th of November, 1878, to receive and appropriate to his own private 
use the sum of $4,876.09, * * * * said sums amounting in the 
aggregate to the sum of $17,761.00, all of which said sums were re- 
ceived as interest and commissions for the use of the public funds of 
this State. 

“ Now, therefore, I, Alfred H. Colquitt, Governor of this State, do 
command you that of the goods and chattels, lands and tenements of 
said John W. Renfroe, principal, of said county, and of the goods and 
chattels, lands and tenements of the following sureties on the official 
bond of said Treasurer, to-wit: Thomas J. Smith, of the county of 
Washington, * * * you cause to be made the sum of $17,761.49 
principal, and $2,257.46 interest, with interest from this date on said 
principal sum to the date of payment of the same, and also the further: 
sum of $2,000.90 as penalties and —— dollars cost. Provided, that 
of said sums you do not recover of said Thomas J. Smith more than 
the sum of $10,000.00.” (Here follows the name of each surety, 
limiting the amount of recovery against him to his liability as stated 
on the face of the bond.) 


The execution then concludes as did the first. 

On January 13th, 1880, these executions were levied 
on real estate in the county of Washington, the property 
of Renfroe and of Wilson, one of his sureties. 

Wilson filed his bill against the sheriff of Washington 
county to enjoin the sale of his property under the levies, 
and any further proceeding on the 7%. fas. The grounds 
upon which such relief was asked, as against the first ex- 
ecution, were, in brief, as foliows: 

1. That said fi. fa. appears on its face to have been 
based on the resolution of the general assembly, ap- 
proved October 16th, 1879, (see pp. 431 and 432 Acts 
1878-79) and not on the independent action of the gov- 
ernor, after investigation by him as to the amount due, 
etc., showing that the legislature fixed the amount for 
which it should issue, and not the governor. It is recited, 
in connection with this ground, that complainant, Wilson, 
signed the bond, supposing that it had been executed by 
Renfroe, or on condition that it would be, which in fact ° 
was not done. 
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2. That, by reference to the copy of the bond contained . 
in the execution, it is manifest that no breach of its con- 
dition is set forth. 

3. That the governor has never ascertained by investi- 
gation that said Renfroe has been guilty of any breach of 
his bond, but has based his action, in issuing said 7. fa., 
on the investigation had by the general assembly and the 
resolution aforesaid ; complainant alleging that the whole 
proceeding was illegal and unjust, and could have been so 
proved if opportunity had been given. 

4. That Renfroe himself did not in fact execute said 
bond, and it is not, therefore, the official bond prescribed 
by act of February 25th, 1876, and the remedy provided 
by said ‘act does not apply, and cannot be invoked, to en- 
force any supposed liability thereunder; complainant al- 
leging that he contracted as surety only, and that his lia- 
bility is secondary and not primary. 

5 That said bond bears no date, and said fi. fa. does 
not show when it was executed by any of the sureties, 
and it does not appear that it was executed after the pas- 
sage of the act of February 25th, 1876, which alone gives 
the summary remedy by execution sought to be used in 
this case. 

6. That, as said 77. fa. does not show when said bond 
was executed—what day in the year 1876—it is impos- 
sible to ascertain the amounts of interest and commis- 
sions received by Renfroe, complainant or other sureties 
whilst said bond was of force, and it is, therefore, mani- 
fest that said fi. fa. was issued for an arbitrary and unas- 
certained amount, and is illegal. 

7. That Renfroe was never qualified and commissioned 
as treasurer under the election held January 13th, 1876 
and never executed any bond as treasurer under said elec- 
tion, and said bond was never accepted or approved by 
the governor, and is not, therefore, the bond prescribed - 
by the act of February, 1876, or any other law, and the 
remedy provided by’said act is not applicable; that Ren- 
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froe was appointed on the 4th of December, 1875, as 
treasurer, in place of John Jones, gave the bond required by 
law, entered on his duties, and continued to hold under said 
appointment until his election, January 13th, 1876; that 
the governor, refusing to approve the bond then tendered 
by said Renfroe, allowed him to hold the said office under 
said original appointment and bond until the expiration 
of Jones’ term, to-wit ; January 12, 1877; that the bond on 
which'said 7. fa. is based was never recognized in any way 
by the executive as that under which Renfroe was discharg- 
ing his duties as treasurer during governor Smith's term, 
which ended January 12th, 1877, nor was it so recognized 
by the present governor until said 7. fa. was issued. For 
these reasons it is.claimed that,said bond is not the one 
prescribed by the act of 1876, and the remedy provided 
thereby is inapplicable. 

8. That the bond in question was not filed in the exec- 
utive office within forty days after the election of said 
Renfroe on January 13th, 1876, as required by section 
154 of the Code. 

g. That if said bond was executed after the act of 
February, 1876, it fails to conform to said act in the fol- 
lowing particulars: First, it is not signed by the treasu- 
rer; second, each surety did not make oath as to his being 
worth the amount, etc., for which he became bound; 
third, said bond was not approved by the governor, and 
could not have been unless the sureties justified, etc. ; 
fourth, said bond was not recorded in secretary of state’s 
office until August 23d, 1879, long after the term for which 
Renfroe had been elected had expired, and whilst he was 
serving under an election had January 16th, 1879, and long 
after the interest and commissions for the use of the pub- 
lic funds are alleged in said 7. fa. to have been received 
by said Renfroe and his sureties, and said bond could not 
have been recorded because not “ duly executed and ap- 
proved ;” fifth, the names of several of the sureties (other 
than complainant) were signed to said bond by J. B. 
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Campbell, as attorney, under a power claimed to be void 
under section 153 of the Code, because not attested by 
the ordinary, and the names of said sureties being signed 
without authority, they could not have made the oath pre- 
scribed by the act of 1876. 

10. That said Renfroe was not treasurer under the elec- 
tion of January 13th, 1876, because he did not qualify; 
was not commissioned, and did not execute the requisite 
bond; hence the remedy provided by act of 1876 does 
not apply. 

11. That none of the grounds prescribed in the 14th 
section of the act of February 25th, 1876, on which execu- 
tion may issue, existed when: said f. fa. was issued. 

12. Same in substance as the 11th. 

13. That it is not true that the several sums of money 
specified in said 77. fa. were received and appropriated by 
said Renfroe and his sureties during the times stated in 
said fi. fa. 

14. That said Renfroe has not used himself, nor allow- 
ed his sureties, or other persons, to use the funds of the 
state in his hands, and if the 7. fa. was issued to enforce 
any such supposed liability, it is illegal, because the 8th 
paragraph of section 92 of the Code, re-enacted in the act 
of February, 1876, prescribes that if the public funds are 
so used, the treasurer shall incur a penalty of $500, or a 
forfeiture of his salary, if said forfeiture will pay the pen- 
alty; and said f. fa. should have been for said penalties, 
and not for commissions and interest; whereas, the gov- 
ernor has never stopped the treasurer's salary, but has 
regularly caused the same to be paid. 

15. That to authorize a ff. fa. for commissions and in- 
terest received “between and including January 17th, 
1876, and March Ist, 1877,” the bond should have been 
executed prior to the act of February 25th, 1876—said 
act cannot retroact, and thus deprive Renfroe and his sure- 
ties of trial by jury, and the other safeguards and means 
of protection given them by law. 
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16. That the form of said bond and the facts of the case 
demonstrate that it was executed in 1876, after the pas- 
sage of the act of February 25th, and it cannot cover any 
breach of trust prior to its date. 

17. That said act of February 25th, 1876, so far as it au- 
thorizes a summary execution, is in violation of paragraph 
1, section 13, article 5 of the constitution of 1858, and of 
paragraph 1, section 18, article 6, of that of 1877. 

18. That said act is violative also of paragraph 3, article 
i of the constitutions of 1868 and 1877. 

19. That said act isalso violative of paragraph 5, article 
1 of the constitution.of 1868, and of paragraph 4, article 
q of that of 1877. 

The grounds on which the second execution was sought 
to be enjoined are— 

1. That said fi. fa. appears on its face to have been 
‘based on the said resolution of the general assembly, ap- 
proved October 16th, 1879, and fet on the independent 
action of the governor, etc. 

2. That by reference to the bond on whichjt is found- 
ed, it is manifest that no breach of the condition of said 
bond is set forth in said execution. 

3. That the governor has never ascertained, by investi- 
gation, that said Renfroe has been guilty of any breach 
of his bond, but has based his action on the investigation 
had by the general assembly. 

4. That the bond on which said execution is based is 
not the bond prescribed by the act approved February 
25th, 1876, in this, that one of the conditions of the bond 
required by that act is, that “he (the treasurer) will faith- 
fully account for and pay over all moneys that may be re- 
ceived by him from time to time by virtue of his office,” 
whilst the condition of the bond on which this execution 
is issued, is to “faithfully account for and pay over all 
moneys that may be received of him from time to time, 
‘by virtue of his office.” 

5. That said bond was not fited in the executive office 





418 SUPREME COURT OF GEORGIA. 
Mayo, sheriff, vs. Renfroe—Mayo, sheriff, vs.. Wilsone 


within forty days after the election of said Renfroe, as 
treasurer, on January 16th, 1877. 

6. That none of the grounds prescribed in the 14th sec- 
tion of the act of February 24th, 1876, on which execu- 
tion may issue, existed when said 7. fa. was issued. 

7. Same, in substance, as the 6th- 

8. That it is not true that Renfroe, “ treasurer as afore- 
said, received and appropriated to his own private use, at 
divers times between and including the 3d of April, 1877, 
and the 6th of November, 1878, the sum of $9,855.19,” 
nor is it true that he allowed Murphy or Tommey to ap- 
propriate the sums alleged in said fi. fa.to have been ap- 
plied to their use during said perind. 

g. That said Renfroe has not, since he has been treasu- 
rer, used himself, nor allowed his sureties, or other persons, 
‘to-use the funds of the state in his hands, and if said exe- 
cution was issued to enforce any liability supposed thus 
to have been incurred; it is illegal, because the said act of 
February 25th, 1876, itself prescribes that for every such 
violation df duty the “ treasurer shall be liable to the state 
for the suth of “$500 asa penalty, ora forfeiture of his 
salary, if said forfeiture will pay the penalty incurred,” 
whilst this execution includes the interest and commis- 
sions alleged to have been received for the use of the pub- 
lic funds in the hands of the treasurer, with interest cal- 
culated thereon, as well as the penalties alleged to have 
been incurred. Renfroe’s salary was never stopped, but 
the governor continued to issue his warrants therefor, 
thus failing to decrease the amount for which the sureties. 
would be liable on said bond, if liable at all. ‘ 

10. That said bond on which said f. fa. is based does 
not comply with ‘the substantial requirements of the act 
of February 25th, 1876, in the following particulars: 
First,.said bond is not .conditioned, as required. by. said 
act, as shown in the fourth ground; second, each surety 
did not make oath that he was dona fide worth over and 
above exemptions, etc.. property amounting to the sum 
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specified in said oath ; third, said bond was not approved 
by the governor, and could not have been, unless the 
sureties had.taken the prescribed oath, and the governor 
should be satisfied of the responsibility of each surety; 
fourth, said bond was not filed in the executive office 
within forty days after the aforesaid election of said Ren- 
froe, as required by section 154 of the Code; fifth, said 
bond was not recorded in the secretary of state’s office 
until August 22d, 1879, when the time therefor had ex- 
pired, and long after said interests and commissions are 
alleged to have been received, and could not have been 
legally recorded at all, because-not ‘duly executed and 
approved.” Therefore, it is claimed that said bond is not 
the official.bond prescribed by said act, and the summary 
remedy it providessis not applicable. 

11. That said act of Febrtiary, 1876, under which said 
fi. fa. was issued, so far as it authorizes a summary exe- 
cution against the treasurer and his sureties, and allows 
them such defenses only as were then allowed tax collec- 
tors to executions issued by the comptroller-general. against 
them, is violative of the clauses of the constitutions of 
1868 and 1877, heretofore specified. 

The bill alleges that both of said fi. fas have been also 
levied by the defendant, Mayo, on property of said Ren- 
froe; and that said Renfroe tendered to said Mayo affida- 
vits of illegality. setting forth substantially the same 
grounds herein set forth, and that said Mayo refused to 
receive the same, stating that he was of opinion that he 
was unauthorized to accept affidavits of illegality, no mat- 
ter on what grounds based, and that he would proceed to 
sell under the levies made, unless restrained by the order of 
the chancellor. The bill further .alleges that if the said 
sheriff proceeds to advertise’ the property levied on, ir- 
reparable injury will be done to the said Renfroe and his. 
sureties. It also alleges that said 7. fas were issued in 
pursuance of a joint resolution passed by the general as- 
sembly on the report of a committee of that body, ap- 
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pointed to investigate the affairs of the treasury depart- 
ment; that they were not issued on account of facts as- 
certained by the governor after investigation by him; 
that Renfroe was not allowed to appear before said commit- 
tee except as a witness, nor to be represented by counsel ; 
that said committee held secret sessions, and that Ren- 
froe has had no hearing, and that his property, and that 
of his sureties, has been seized under executions based on 
no judgment, and without investigation by any proper 
tribunal. The bill prays both a temporary and a perpet- 
ual injunction. 

Attached to the bill, among:other exhibits, was a copy 
of the bond of 1877, as follows : 


“STATE OF GEORGIA. 


“Know all men by these presents that we, John W. Renfroe, as 
principal, and T. J. Smith, * *, as securities, are held and firmly 
bound unto his Excellency, Alfred H. Colquitt, Governor, etc., and to 
this successors in office, in the just and full sums, the following, to- 
wit: The said principal, in the sum of $200,000.00. and each of said 
securities in the sum opposite to his name, that is to say : 

“T. J. Smith, in the sum of ten thousand dollars. 

* * * * * * * * * * * * 

“ For the true payment of which sums respectively we bind ourselves 
jointly and severally, and each and every one of our heirs, executors 
and administrators, firmly by these presents, sealed with our seals, and 
signed by us, and dated this third day of March, 1877. 

“ The condition of the bond is as follows: 

“Whereas, the above bound John W. Renfroe was, on the sixteenth 
day of January, 1877, elected by the general assembly of this state 
Treasurer of Georgia: Now if the said John W. Renfroe shall faith- 
fully discharge, execute and perform all and singular the duties of him 
required, and which may be required by the constitution and laws, and 
will faithfully account for and pay over all moneys ¢hat may be received 
.of him from time to time by virtue of his office, and will safely deliver to 
his successor all books, moneys, vouchers, accounts and effects what- 
-soever, belonging to his said office, then the above obligation shall be 
null and void, otherwise to remain of full force and virtue. And fur- 
ther, the securities, each for himself, on oath, says that he is dona fide 
worth, over and above his dehts, exemptions and liabilities of all kinds, 
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property in realty and personalty not less than the sum placed soeatte 
his name herein. 
“Signed, sealed and delivered | J. W. RENFROE. [L. S.] 


in the presence of : 
“James M. Goldsmith, Not. 
Pub., Fulton co., Ga., witnessed ; 


(Here follow the names of all 
the sureties. ) 





the signature of the first seven 
mames to this bond, and J. W. 
Renfroe as principal. 

“J. M. Goldsmith and J. Ww. 

Murphy signed in my presence. 
“W. T. NEWMAN, 
“Not. Pub., Fulton co., Ga. 

“March 10, 1877. ° ; 

“ The names from A.J. Haines to 
H. N. Hollifield, inclusive, signed 
in my presence. | 

“E, A. SULLIVAN, 

“NP. & ex-of. FP. WC. 

* March 10, 1877. 

“F. R. Greiner signed in my 
presence. 

* CLEMENT C. BROWN, | 
“ Ordinary W.C.  } 
“ Recorded in book ‘ Miscellaneous Records,’ pages 416 and 417, 


August 22, 1879. Lb 
. T. JONES, 


“ Clerk in Secretary of State's office.” 


Renfroe also filed his bill against said sheriff, contain- 
ing substantially the same allegations, and praying that 
any further proceedings on the executions be enjoined. 

On the hearing of thege two bills before Judge Sim- 
mons, of the Macon circuit, (Judge Johnson, of the Mid- 
dle, being disqualified on account of relationship to one 
of the securities) the respective complainants read in 
support of their applications for injunction the following: 

1. The affidavit of James M. Smith, stating that he 
‘was governor of Georgia for the year 1876, and until 
January, 1877, when he was succeeded by Hon. Alfred 
H. Colquitt ; that Renfroe was elected treasurer ot said 
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state on January 13th, 1876; that more than forty days 
thereafter he tendered his official bond, which was not 
accepted, approved nor allowed to be filed and recorded, 
because the governor was not satisfied with the manner 
in which it was executed, not being signed by Renfroe 
himself, and not executed satisfactorily by some of the 
sureties, and because the governor was not satisfied that 
it was a valid security for $200,000.00; that said bond was 
not recognized in any way as the official bond of the 
treasurer, and no official bond having been executed, 
filed, approved and recorded, Renfroe was not qualified 
or commissioned as treasurer by virtue of said election. 

2 Also, a certificate from I. W. Avery, secretary ex- 
ecutive department, showing that the official bond of 
Renfroe, as treasurer, given in 1876, now among the 
records and papers of the department, was dated as fol- 
lows, viz: “‘ the ——day of , 1876;” that said bond 
bears no record of the day of filing, nor is there any record 
in the books of the department of the day of filing, and 
that said bond bears upon it the following indorsement : 
“ Recorded in book Miscellaneous Records, pages 418, 419, 
420, this 23d August, 1879. [Signed] J. F. Jones, Clerk 
Secretary State’s office, Georgia; that the official bond 
of said Renfroe, given in 1877, now on file in the execu- 
tive office, bears date March 3d, 1877; that there is no 
record of the day of filing said bond in said department, 
and that said bond is indorsed: “‘ Recorded in book Mis- 
cellaneous Records, pages 416 and 417, August 22d, 1879. 
[Signed] J. F. Jones, Clerk in Secretary State’s office ;” 
that the book of official oaths shows that Renfroe took 
his oaths of office on March 13th, 1877, and December 4th, 
1875, and shows no oath of office taken by him in 1876, 
nor that any commission issued to him in 1876 under the 
election-had in January ofthat year. 

The bills, affidavit and certificate aforesaid having been 
read to the chancellor, the sheriff, through the attorney- 
general of the state in his official capacity, showed for 
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cause why the injunction prayed for should not be granted: 

1. That there were not proper parties to said bill. The 
plaintiff in 7. fa. sought to be enjoined is Alfred H. Col- 
quitt, governor, etc. 

2. Because there is no equity in the bill, and no allega- 
tions entitling complainant to an injunction. 

3. That there can be no judicial interference in such a 
case as this. 

4. That the statement in said f. fa., that it was issued 
by the governor, cannot be attacked by allegations that 
said fi. fa. was issued without sufficient examination, etc. 

5. That the superior court of Washington county had 
no jurisdiction of said case. 

6. That if the chancellor should decide that no fi. fa. 
could legally issue for a breach of the first bond, dated 

day of , because not signed by the treasurer, this 
could not apply to the second bond, dated , and no 
injunction should issue to restrain said last mentioned 
fi. fa. 

The chancellor granted the injunction prayed for in 
each of said bills, and the sheriff, through the attorney- 
general, excepted. 

The cases were heard and determined together. 

Clifford Anderson, attorney-general, for plaintiff in 
error, cited, on judicial interference, act of February 25th, 
1876; Code, §$§912, 3668; 23 G2., 66; 21 Jb., 50; 27 1b, 
354; 45 /6., 85; 59 16., 353, 805, 811; 46 /b., 350. On 
parties, 3 Woods, C. C. R., 418. Bonds construed in 
connection with law, 5 Pet., 115; 15 /6., 290; 10 Wal., 
295; 2 Cranch, 229. Bond not good as statutory, never- 
theless valid as common law, 1 Ga., 574; 3 Jb., 499; 5 
1b., 509; 9 1b., 314; 11 1b., 286; 5 Pet., 115¢@2 Bailey’s 
(S. C.) R., 336. See also 44 Ga., 501; 10 /., 414. Pro- 
visions as to approval of bond, etc., directory only, 11 
Wheat. 188; 1 Pet., 318; 3 Mason, 446. Code, §167 
remedies such defects. Provision of act of 1876 deny- 
ing to Treasurer jury trial, etc., constitutional, 5 Ga., 185, 
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194; 11 /6., 207; 23 /b., 566. Renfroe bound without a 
bond, 2 Ga., 237. 


JACKSON & LUMPKIN; E. S. LANGMADE; JAMES K. 
HINES, for defendants, cited statutes, showing history of 
prohibition of judicial interference, as follows: Act of 
1791 (Marb. & Craw., 497); act of 1792 (M. & C., 499);: 
act of 1793, of 1796 (M. & C., 512); act of 1797 (M. & C., 
506); act of 1798, of 1799 (M. & C., 538-540); act of 
1800, by 5th section, directed that same rules are to be 
observed as in tax law of 1797; act of 1804, sections 21 
and 24, contains same provisions, and, as construed by su- 
preme court, are found in sections gog and gt2 of Code. 
See 46 Ga., 347; 2d Tidd’s Prac., 1072 e¢ seg.; Foster's. 
Sct. Fa., 330. 

No judicial interference as viewed by the supreme court; 
3d Ga., 233; 5 /6., 186; 8 1b., 366; 9 /6., 186; 11 /6.,210; 
18 Jb., 48; 20 /b., 102; 21 /b., 55; 27 1b., 357; 33 1b., 623; 
40 /b., 133; 42 [b., 428, 43 /b., 482; 45 1b., 87; 46 1b., 
332. 359; 47 16., 642; 49 /6., 201 ; 51 1b., 2543 53 10., 592; 
54 /b., 330; 56 /b., 291; 57 1b.,.167; 59 /6., 354, 807; 60 
1b., 61, 508 ; 63 1b., 736; Wright, Comp. Gen., vs. S. W. 
R. R., decided March 16th, 1880. Seealso 2. Brock., 447 ;: 
6 Mod., 224; 9 /b.,95; 9 Cranch, 173; Burrow, 2281; R. 
M. Charlton, 203. 

If last section of act of 1876 be unconstitutional, fact 
that complainants executed bond after it had apparently 
become a law, not estop them. 49 Ga., 267;. 4 Wheat., 
243; 10 Wis, 325. Liability of principal and securities 
on official bonds generally: Cooley on Tax., 500, 502;. 
21 How., 75; Hempstead, 39; Colguitt, Gov., vs. Smith 
et al., decided October 12th, 1880. Liability only for such 
money as was received by virtue of office. Brandt on 
Suretyship, 451; 17 N. Y., 242; 60 Jb, 426; 2, Hill, 
434; 9 Wheat., 680; 7 Barn. and Cress., 493 ; 10 Mo., 560;: 
20 Ohio, 330; 29 Ind, 294; 34 /&, 105; 45 /b., 267; 46: 
[b., 204; 8 La. Ann., 93; 2 Call. (Va.), 509; 18 Ga., 48; 





FEBRUARY TERM, 1881. 425 
Mayo, sheriff, vs. Renfroe—Mayo, sheriff, vs. Wilson. 


20 /b., 103; 47 1b., 642; 43 Wis., 8f; 45 J6., 206. Co. 
lore offictt and virtute offictt, distinction: 2 Esp., 542; 15 
John., 269; 19 Wend., 283; 37 Wisc., 43; 60 N. Y., 426, 
supra. See, also, g Otto: 231; 11 Mo., 462; 52 /b., 122. 

Penalties, surety not liable.for. 8 Rich., (Law) 412; 17 
Ala., 808; Harper, 88; 67 Ill., 343; 14 Ga., 5&8. 

Laws authorizing- summary executions strictly con- 
strued. Brandt, 515; Cooley on Tax., 508, 509; 30 Mich., 
219; 2 Brock., 480; 8 Reporter, 698; 1 Barr, 126. 

Resolution of December 8th, 1871, has declared that | 
treasurer should not be liable for interest on public funds. 
Such legislation in accord with the decisions in Indiana. 
53 Ind., 331; 36 /0., 346. 

Judicial power cannot be vested in executive or legis- 
lative department. 34 Ill., 358; 5 Mich., 410; 17 Ind., 
173; 2 Brock., 485; 18 How., 272; 8 Ga., 229. 

Indebtedness of treasurer must be shown by matter of 
record. 30 Mich., 216; 4 Ala., 725. 

Obligation of surety accessory. Ist Pothier, 299; 
corollaries 1,2 and 5. Code, §2149; Theobald on Prin. 
and S., 2; 17 Mass., 604; 2 Pick., 24; 10 Cent. L. J., 
137; 7 /b., 438; 4 Watts, 21; 1 Martin, N. S., 665; 11 
Vt., 449; 37 Mich., 590; 7 Neb., 13; 22 Ind., 399: 5 Ga., 
570; 4 Hump., 503; 21 Cal., 585. Chancery not reform 
as against sureties. 85 Ill., 179. 

Bonds not statutory. 1 Ga., 580; 3 /b., 512; 6 /b., 
552; 9 /b., 316; 5 /b., 570. Treasurer's bond must be 
filed within forty days. Code, §154; supplement to Code, 
§22. Effect of failure to file within time. Code §§135, 
155, 156; 46 Ga., 636. Section 167 of Code inapplicable 
to this case. Taken from §132 of Code of Ala., of 1852; 
33 Ala., 692. Not covered by 56 Ga., 292. See 21 Cal., 
585; 10 Bush., 34. Failure to file within time prescribed 
relieves sureties. 8 Cent. L. J., 427. 

Failure of creditor to appropriate neans in hand dis- 
charges surety. 3 Ga., 251,413; 4 /0., 397; 37 10., 437; 
Walsh vs. Colquitt, Gov., February term, 1880, Pam., 59. 
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“ Due process of law” and ‘law of the land,” Cooley’s 
Const. Lim , 354; 10 Cent. L. J., 29. 

Should the governor be made a party? 8 G s., 3723 
Story’s Eq. PI'd’gs., §§76.c e¢ seg., 79, 96; High on Inj., 
§§115, 748, 801. Attorney-general appeared to represent 
interest of state under §22 of Code, and par 11, §10, art. 
6 of Cons. of 1877, found in §637 of sup. to Code. 

Discharge of surety by act of creditor after judgment, 
only relief is in equity. 3 Ga., 251. 

Cloud on title. High on Inj., §$147, 269, 367. 

Multiplicity of suits. High on Inj, §§12, 13, 53, 374. 


JACKSON, Chief Justice. 


By direction of a resolution of the general assembly in 
1879, the governor of the state, in January, 1880, issued two 
executions against John W. Renfroe and sureties, one for 
the sum of $5,037.81, and the other for $17,761.49, besides 
interest and penalties ; the first purporting to be on his 
bond as treasurer of the state under his election in 1876, 
to fill the vacancy of the preceding treasurer, and the other 
on his bond under the election of 1877 for the full term. 
These executions were levied on several tracts of land in 
the county of Washington, some as the property of Ren- 
froe, and others as the property of Wilson, one of his 
sureties on both bonds. Thereupon Renfroe and Wilson 
each filed a separate bill praying that the sheriff of the 
county be restrained from selling the property levied on 
until the equities of the cases could be heard before the 
superior court of Washington county, and then that he 
be perpetually enjoined from enforcing them. The only 
party defendant to the bills is the sheriff, and they are 
brought in his county and the county of the sztus of the 
property of complainants on which he has levied. 

- The presiding judge of the Middle circuit being dis- 
qualified on account of relationship to one of the sureties, 
the application for the injunction was heard before Judge) 
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Simmons, of the Macon circuit, who granted the ad inte- 
rim injunction, and the legality of that judgment is the 
error assigned. The question was tried before him on 
the bills and demurrers thereto, together with the certifi- 
cate of Mr. Avery, one of the secretaries of the executive 
department, and an affidavit of ex-governor Smith. 

1. The demurrer makes the point that the parties are 
not sufficient, the execution being issued by the governor 
of the state. The governor could not be made a party-— 
being the head of aco-ordinate branch of the government, 
the courts may not well enjoin him—equity as well as 
law, would seem to forbid it. The process of the courts 
is directed to the subordinate officers of the executive 
and those agents who are illegally using the authority of 
the state to oppress the citizens. The exceptions, if any, 
are few, when he can be brought into the courts officially 
at all. 8 Ga., 372; Code, §3202; supplement to Code, 
397; 23 Ga., 438; 25 16., 374; 31 16.277; 37 1b., 240; 
43 1b., 605; 45 /b., 365. 

His duty in the last resort is to enforce the process of 
the courts. Code, §51. The idea of making him a party 
defendant without his consent, is inconsistent with this 
great duty. He is the executive ot the process of the 
courts, as well as for the enforcement of all law generally, 
and the administration and enforcement of law through 
the courts is at last the great practical benefit which gov- 
ernment confers on the citizen. 

Besides it is made his duty to defend suits against any 
person where the state is interested. Code, $§22, 74; and 
this has been done in this case—the attorney-general filed 
the demurrer for the sheriff, and the governor is in through 
his legal adviser and representative for all practical pur- 
poses, and in the only way in which he could well appear 
for the state. 

2. It is again insisted that the superior court of Wash- 
ington county has no jurisdiction of the cause, inasmuch 
as no substantial relief is prayed for against the sheriff, 

v 66-27 
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The relief asked, if granted, would seem quite substantial. 
It would shield the real estate of complainants lying in 
that county, and seized by the sheriff, from all molestation 
by that officer, and by these executions, and would give 
complete relief, and the only possible relief in the prefn- 
ises, if the complainants are entitled to any. No other 
court or courts has jurisdiction ; nobody else can be sued ; 
this sheriff is the man who has seized these lands and is 
doing all the damage, and that damage can be arrested 
only by restraining him. But we think that this question 
was virtually settled in the case of Zhe Southwestern 
Railroad Company vs. the Comptroller-General and the 
Sheriff of Bibb County, at the February term, 1880. There 
we upheld the jurisdiction of Bibb county, though the 
comptroller-general resided in Fulton, and though the 
superior court of Fulton county had jurisdiction of the 
same character of cases at common law on affidavit of ille- 
gality by special statute. 

This court decided that as the sheriff was enforcing the 
tax executions in Bibb, by levying on property therein, 
and advertising it for sale there, that he was such a sub- 
stantial party as to give the superior court of Bibb county 
jurisdiction. This is a stronger ‘case than that for the 
jurisdiction. In that case there was another party—the 
agent who issued the fi. fa. and ordered the levy---and he 
resided in another county; in this there is no other party, 
and cannot well be another ; and if the executions cannot 
be stopped by prayer for relief against him, they cannot 
be stopped at all—no matter how large and luminous the 
equities of complainants may be. Wherever there is a 
right there must be a remedy; and it must be in the ju- 
risdictional power of some court in the state to apply the 
remedy and redress the wrong. 

3. It is again insisted that under the Code and the stat- 
ute which authorized the issue of these executions by the 
governor, there can be no judicial interference anywhere 
—that the statutes of the state expressly prohibit it—and 
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no seeming equities can rise higher than the mandate of 
the statute. Unquestionably if a valid act of the general 
assembly prohibits the interference of the courts, no court 
either of law or equity can intervene, and the one is as 
powerless as the other. The question therefore faces us, 
what does this statute mean? And if the answer be, it 
means that under no circumstances whatever—in no con- 
ceivable case—not even where the surety never, in fact, 
signed or authorized anybody to sign the bond—where 
the treasurer himself never made or tendered any bond 
at all—and yet the execution is issued and levied and the 
property of alleged principal and surety to a paper which 
neither ever executed, is seized and about to be sold— 
there can be no interference, the question faces us again, 
if that be the meaning, is the law so construed a valid, 
constitutional law? . 

First, what does the statute mean? The act of 1876, 
codified in supplement to the Code, section 20, prescribes 
that if the treasurer fails to perform the duties of his 
office, misapplies or uses the funds of the state, fails to 
account for and pay over any moneys that he may have 
received by virtue of his office, whereby he beconies liable 
to the state, it shall not be necessary to sue his official 
bond, but the governor is hereby authorized to issue a fi. 
fa. instanter against the treasurer and his securities for 
the amount due the state by the treasurer, with the pen- 
alties and costs, said fi. fa. to be directed to all and sin- 
gular the sheriffs of said state, and shall be executed by 
them ; and the treasurer and his securities shall have only 
those defenses now allowed tax collectors against fi. fas 
issued by the comptroller-general against them. 

Section 912 of the Code, enacts that “executions so 
issued, (that is against collectors of taxes), shall not 
be suspended or delayed by any judicial interference with 
them, but the governor may suspend the collection not 
longer than the next meeting of the general assembly.” 

Section 3668 of the Code, which is the parallel section 
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in regard to executions by collectors against tax payers, 
enacts that, “no replevin shall lie, nor any judicial inter- 
ference be had, in any levy or distress for taxes under the 
provisions of this Code, but the party injured shall be 
left to his proper remedy in any court of law having juris- 
diction thereof.” 

These sections, 912 and 3668, seem to have been codi- 
fied from the tax act of 1804. Cobb’s Digest, pp. 1051-2; 
the last, 3668, being an exact transcript of the latter part 
of section 21 of that act, except substituting the words 
“provisions of this Code” for the words “under this 
law ; and the other seems to be derived from the latter 
part of section 24 of the same act, which is, “and no ex- 
ecution issued by the treasurer in manner herein prescribed 
shall be stayed by reason of the death of the said collec- 
tor or his securities, as to the sum due or the legality of 
the execution.” 

These sections of the Code and the sources whence 
they sprung have been before this court on several occa- 
sions, most, if not all, of which are cited by the exhaus- 
tive brief of tue counsel for defendants in error; and it 
is not easy to reconcile them all with each other. But 
that judicial interference has been had in some cases, and 
that the most illustrious names that adorn the roll of the 
judges of this bench, Chief Justices LUMPKIN and WAR- 
NER, have authorized it to be done, and one or both de- 
livered the judgment of this court sanctioning such inter- 
ference, there is no doubt. 27 Ga.,357; Decisions of WAR- 
NER, C. J., in 42 Ga., 428; 46 Ga., 332; 47 Ga., 642; 53 
Ga., 588; 54 1b. 330; 59 Jb. 354, 807; 60 Ga., 61, 508; 
Wright, Comp. Genl., et al. vs. Southwestern Railroad Com- 
pany, February term, 1880. In the judgment in the last 
case, my late venerable colleague, Chief Justice WARNER, 
fully concurred ; and my late learned associate, Justice 
BLECKLEY, as well as the late Chief Justice, always held 
that where the tax was unconstitutional, against law, there 
could be interference and the courts should interfere. 
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The truth is, that my own mind halted more in the path 
towards the final solution of the trouble than either of 
theirs; but the constitutions of 1868 and 1877, having 
required the judiciary to declare unconstitutional enact- 
ments inoperative, and the only mode I could imagine 
being on a case made invoking judicial interference, I was 
convinced that in such case interference could be had by 
the courts; and if for any other reason the imposition of 
the tax was clearly illegal, the same reasoning led me to 
conclude that there might be intervention by the courts. 
And so this court has held in regard to tax collectors as 
well as tax payers. 3 Ga., 233; 43 7b. 480; 51 /0., 252. 

When, then, the act of 1876 supra remanded the treas- 
urer to “those defenses” which the tax collectors might 
make to executions issued against them, the meaning must 
have been those defenses which the courts had allowed 
them to make and tax payers to make under the prohi- 
bitions of judicial interference. In other words, the con- 
struction which the courts had put on these sections of 
the Code entered into the legislative mind, and the de- 
fenses allowed the other defaulters were allowed the treas- 
urer and his sureties. 

This must be the meaning; otherwise the words “those 
defenses” in the act of 1876 are meaningless. They could 
not have referred to the clause that “the governor may 
suspend the collection not longer than the next meeting 
of the general assembly,” for that can hardly be called 
one defense; certainly it is not “those defenses;” it is 
not more than one defense, if a defense at all. Itisa 
mere petition for time. It is grace optional with the gov- 
ernor; it is no legal defense to an execution about to sell 
out a defendant, much less is it “ those defenses” which 
the act of 1876 says that the tax collector had, and which 
it gave to the state treasurer and his sureties. 

What, then, are those defenses which the tax payer or 
collector and sureties might make in the courts? 

First, they might resist an unconstitutional exaction, 





432. SUPREME COURT OF GEORGIA. 


Mayo, sheriff, vs. Renfroe—Mayo, sheriff, vs. Wilson. 


because such a thing called a tax is no tax. Secondly, 
where the law does not impose the tax or authorize the 
execution, for the same reason that the exaction is not a 
tax, and the execution, not being authorized by the stat- 
ute or in conformity to it, is not that process which the 
law declares shall not be interfered with by the judiciary ; 
and thirdly, where the defendants were not in fact the tax 
collector or sureties for such an officer, or executed no 
bond, for the reason that the bond on which the execu- 
tion is based, was no bond, or the principal proceeded 
against was not a tax collector or the surety not a surety. 

Perhaps other illustrations of what may be termed ex- 
ceptions to the general rule, our reports will furnish, but 
the above seem to us deducible clearly from those reports, 
and sound and irresistible as propositions almost self-evi- 
dent, if not entirely so. 

4. Applying these principles to this case, and giving the 
treasurer and sureties those defenses which the law gave 
to tax collectors and sureties, how stands the case? 

In regard to the first execution, that for 1876, the facts 
are that Renfroe never signed a bond at all, that Governor 
Smith never accepted any, and the execution is based on 
a paper as a treasurer’s bond which the principal never 
executed, and the state never accepted. It is a contract 
under seal never made by the obligor and never delivered 
to or received by the obligee. This appears from the face 
of the paper itself, from the deposition of governor Smith, 
and the certificate of Mr. Avery. 

The act of 1876 did not contemplate a summary and 
irresistible fiert facias to issue upon such an unexecuted 
paper. The execution is not then within the statute, is 
not authorized by that or by any other law, and is in con- 
flict with all law of which this court has ever heard. The 
so-called bond is no bond, either statutory or at common 
law, and has no more force than a blank. No execution 
to make money out of anybody can be based on it, and 
to arrest such an execution the judiciary of the state 
must, intervene. 
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5. The other and larger execution, issued on the bond 
of 1877, is not so free from doubt. The bond on which 
it is based is signed by the treasurer and sureties, includ- 
ing the complainant, Wilson, and therefore there is a 
treasurer's bond, accepted, too, by the governor, and of 
file in the executive department, but not within the time 
prescribed by law. Nor does it appear to have been 
taken in accordance with the act of 1876 and the Code 
of the state in several other particulars. It was not exe. 
cuted within forty days from the election of the treasurer. 
It was not recorded within the time prescribed by law in 
the office of the secretary of state, and the sureties not one 
of them made oath that he was dona fide worth over and 
above his debts, exemptions and liabilities of all kinds, 
property in realty and personalty not less than the speci- 
fied sum for which he was bound; nor was this oath at- 
tached to the bond and recorded therewith, as required 
by the act of 1876. It cannot, therefore, be said to be a 
statutory bond, taken in accordance with the act of 1876 
and statutes in part materia, 

This court has repeatedly ruled on this point and been 
strict in holding that to make a valid statutory bond there 
must be a rigid compliance with the statute; 1 Kelly, 
580, and subsequent decisions passim ;—and that, where 
no summary remedy with very limited defenses is allowed, 
but where regular suits on the bond, and verdict and 
judgment, after trial by jury, must precede final process, 

Of course the ruling should be at least as strict where, 
without trial, the execution is issued tmstanter. Thereare 
other failures to comply with the statute in the verbiage 
of the bond and other requirements of the law touching 
it; but these are sufficient to show that it is not a valid 
statutory bond. 

6. But section 167 of the Code is invoked by the attor- 
ney-general to show that if bad as a statutory bond and 
yet good as a common law bond, this statutory and sum- 
mary remedy may be based upon it. That section is: 





434 SUPREME COURT OF GEORGIA. 





Mayo, sheriff, vs. Renfroe—Mayo, sheriff, vs. Wilson. 





“Whenever any officer, required by law to give an official 
bond, acts under a bond which is not in the penalty pay- 
able and conditioned nor approved and filed as prescribed — 
by law, such bond is not void, but stands in the place of 
the official bond, subject, on its condition being broken, 
to all the remedies, including the several recoveries which 
the persons aggrieved might have maintained on the official 
bond.” 

The meaning of this statute or section of the Code, we 
think, is to be gathered from the earlier decisions of this 
court, whence tiie codifiers drew it. Those decisions 
were that the bonds were valid, though not in accordance 
with the statute, but when one recovery was had on the 
bond for the benefit of one person aggrieved, then it was 
exhausted, and all others, however much damaged, were 
remediless. In codifying these decisions, the compilers, 
following the Alabama code, by direction of the statute 
which created them, gave these remedies to all suitors 
successively until the penalty was exhausted. 1 Kelly, 
574; 5 10., 499. 

This summary remedy by the state against the treas- 
urer was not in the contemplation of that act; for that is 
the creation of the act of 1876, long afterwards. .Nor 
does any summary remedy by the state against any pub- 
lic officer seem to have been included. The section gives 
to persons aggrieved all the remedies which they might 
have maintained on the official bond, and none of them 
ever had any summary remedy against any public officer 
on his official bond. All must sue regularly, and prove the 
breach.and recover the damage proved to the satisfac- 
tion of court and jury after trial. And the context of the 
section—those sections preceding and following 167—show 
that the bond is to remain valid for such remedies and 
such only as persons wronged by these officials might 
have. 

7. It may well be doubted, too, whether this bond is 
good at all in so far as the sureties are concerned, when 
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none of them qualified as to the estate they possessed 
over and above indebtedness and exemptions. However, 
as none of them took the oath themselves, and perhaps 
each signed with the knowledge that the others had not 
qualified, it would not lie in their mouths to make this 
objection to the bond as a common law bond, especially 
as it is recited in the bond that an oath was taken, though 
the oath itself is not attached to the bond as required by 
the statute. It is also true that each was bound for a 
certain amount, but each was entitled; nevertheless, -to 
contribution from every other, and, unless estopped by 
his own conduct, was entitled to have that other sworn 
as to his capacity to respond. At all events, the require- 
ment of the oath is not merely directory, but it is of con- 
sequence primarily to the state and secondarily to the 
sureties; and certainly it is of sufficient importance to 
vitiate the bond as a statutory bond, and in the view we 
take of the scope and operation of section 167 of the 
Code, if it be good as a common law bond only, this sum- 
mary proceeding cannot rest upon it. 

8. To our minds, also; there is difficulty in the manner 
in which the execution was issued. The act of 1876 isa 
general law, making it the duty of the governor to issue 
execution on bonds taken in accordance therewith for 
sums which he shall find due according to modes chosen 
by himself. Of course this he may do by agents or by 
any sources of information deemed reliable by him; but 
he is to be left free to select his agencies and sources of 
information., 

This is the extent of the ruling in 46 Ga., 325 and 350, 
and those cases rested ona special act in regard to the 
officers of the state road. There, too, the court would 
not permit the parties to go behind the face of the exe- 
cutions. But these executions show on their faces that a 
special joint resolution was passed, fixing the amount of 
liability and requiring the Governor to issue the execu- 
tions for those sums. Is not this special legislation—case 
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legislation, and is it not in the teeth of the constitutions 
of 1868 and 1877? Code, §5018 ; Sup., to Code §505. “ No 
general law affecting private rights shall be varied in any 
particular case by special legislation except with the free 
consent in writing of all persons to be affected thereby,” 
is the language of both constitutions. Does not this 
special joint resolution affect the private rights of the 
treasurer and of his sureties, and does it not vary this gen- 
eral law and specify certain sums for which executions are 
to issue ? 

If suspension of the execution by the governor and ap- 
peal to the legislature is the only redress of the treasurer 
and his sureties, it would seem that the appellate power 
had taken the initiative, and prejudged the case it was to 
try. The general law cannot be and ought not to be al- 

lowed to be so varied as to meet the emergencies of spe- 
cial cases, either to confer favors or to inflict retroactive 
penalties upon citizens or officials. Unquestionably under 
patriotic impulse, and to redress what the general assem- 
bly deemed a great wrong, the special resolution was 
passed, but the prohibition against varying general laws 
to suit special cases, is put in the fundamental law for the 
very purpose of preventing impulse from controlling leg- 
islation, or emotion towards individuals, whether of indig- 
nation or sympathy, from influencing the cool current of 
legislative judgment. It is true this is a joint resolution, 
yet it is legislation and has accomplished the purpose of 
special legislation, to-wit: to have these 7. fas issued for 
certain amounts and collected out of certain people. Sup- 
pose it had passed a special act to the effect that execu- 
tion issue for certain sums against Rerfroe and his sure- 
ties, and that no defense should be made to their collec- 
tion, and that no court should arrest the proceedings, who 
would uphold the law as constitutional or in accordance 
with the great underlying principles of right in all civili- 
zed societies, where private property is protected by law? 
And yet this is precisely what has been done, except that 
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the act is in the shape of a joint resolution, if it be true 
that the courts cannot intervene. Such cannot be the law. 

We hold, therefore, that the courts may interfere, and 
ought to do so, by bill in equity and injunction, if there 
be no adequate remedy at law, and if thereby the equities 
set out in the bill authorize it. It is alleged that affida- 
vits of illegality have been tendered and refused by the 
sheriff, that the lands of complainants are divided among 
divers tenants, that they have crops growing, and if dis- 
possessed, multiplicity of suits would result, that the sale 
of their property, however illegal, would cloud their title, 
that the sheriff could not respond to the damage done, 
not having property enough, and his bond not covering 
the half of the executions; and in view of these allega- 
tions the complainants invoke the restraining order of 
the chancellor until all the questions made can be fully 
tried. 

We cannot see that the chancellor erred in granting 
that restraining order. It may be that the treasurer and 
surety are liable to respond to the state for the money 
made by the use of the public funds. It may be that, on 
proper pleadings, by answer, or answer in the nature of 
cross-bills to these bills of complainants, recovery may be 
had by the state for such sums as may have been received 
by the treasurer and his sureties on account of interest 
which he made by the use of public money. On these 
questions we decide nothing. All that we do decide is 
that on neither of these bonds can these executions sum- 
marily make the money which is therein specified, and 
that until the whole case can be fully and fairly heard in 
open court, the chancellor was right to grant the ad inte 
rim injunction. 

Judgment affirmed. 
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THE GEORGIA RAILROAD vs. BEATIE ef al, surviving 
partners. “ 


1. A railroad company transporting live stock may contract with the 
shipper for a consideration that the company shall be released from 
all liability for damages accruing to the stock, disconnected and 
apart from the conduct or running of the trains, as from overload- 
ing, suffocation, heat, and the like. 

. Whether a contract to release the company from damages resulting 
from the conduct or running of its trains would be contrary to pub- 
lic policy, guaere ? 


Railroads. Damages. Negligence. Contracts: Before 
Judge CLARK. City Court of Atlanta. June Term, 1880. 


Reported in the decision. 
HENRY HILLYER, for plaintiff in error. 
MyYNATT & HOWELL, for defendant. 


SPEER, Justice. 


Beatie e¢ a/., as surviving partners of Jones & Beatie, sued 
the Georgia Railroad and Banking Company for damages 
to a car-load of his stock, consisting of cattle, sheep and 
shoats, which they had shipped from Atlantato Augusta 
over said road in April, 1879. The declaration alleged 
that, by the negligence of said company in suddenly and 
with great force starting and stopping its trains, one of 
said cattle was killed, many of them thrown down and 
against each other and the car in which they were carried, 
and thereby bruised, injured and damaged, to the loss of 
plaintiffs $500.00. 

- To this suit defendant below filed the general issue and 
also a plea setting up a written contract made by defend- 
ant with plaintiffs’ firm at the time of the delivery of said 
stock to defendant, in which it is stipulated, among other 
things, “that in consideration of a reduction in the 
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amount of freight and a free ticket to one of the plaintiffs 
to accompany the stock over the road, defendant was to 
be liable only for such: injuries as result from fraud or 
gross negligence.” The precise terms of the contract, as 
set forth as a release from liability, are as follows: 

“‘In consideration of a reduced rate in car-load quanti- 
ties, the owner and shipper assume certain risks specified 
below. Now, in consideration of said railroad agreeing to 
transport the above described live stock at the reduced 
rate of dollars per car-load, and a free passage to the 
owner or his agent on the train with the stock, the said 
owner and shipper do hereby assume (and release the 
said railroad from) all injury, loss and damage or depreci- 
ation which the animals or either of them may suffer in 
consequence of their being weak, or escaping, or injuring 
themselves or each other, or in consequence of overload- 
ing, heat, suffocation, fright, viciousness, or of being in- 
jured by fire or the burning of any material while in the 
possession of the company, or from all other damages in- 
cidental to railroad transportation which shall not have 
been caused by the fraud or gross negligence of said rail- 
road company.” 

On the pleadings and proofs thus submitted, and the 
charge of the court, the jury returned a verdict for the 
plaintiffs. Whereupon defendant made a motion for a 
new trial on the various grounds as set forth in the record, 
which was overruled by the court, and defendant ex- 
cepted. 

The first seven grounds in the motion not being pressed 
here in the argument, we will proceed to notice those on 
which plaintiff in error mainly relies for a reversal of the 
judgment below. 

The eighth ground is because the court erred in charg- 
ing the jury as follows: “In this case there is set up an 
express contract, which, as I have said to you, limits the 
liability of the company, but not with respect to its dili- 
gence. The diligence which the law requires is the dili- 
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gence which the company must exercise, and the putting 
in this contract of any less diligence than that, is void 
because contrary to law. The law being founded upon 
what is considered by the legislators as sound public pol- 
icy of the land, and a policy that cannot be contravened, 
set aside or rendered nugatory by private contract. 

(9.) Because the court erred in charging, “A common 
carrier (which this company is) is bound to extraordinary 
diligence. Extraordinary diligence is defined by the law 
to be that extreme care and caution that all very prudent 
and thoughtful persons use in securing and preserving 
their own property, but the liability of the company may 
be qualified or limited, but not so as to excuse them from 
the diligence which the law requires.” 

(11.) Because the court erred in charging, “The company 
will not be liable unless you should believe from the evi- 
dence that there was a want of diligence upon the part of 
defendant in the running of its trains, or in any way con- 
nected with its duties toward the stock which they were 
transporting.” 

(12.) Because the court refused to charge as requested in 
writing by the defendant, “If you find the contract men- 
tioned in defendant's plea was signed by plaintiff, John 
Thomas, there can be no recovery in this case.” 

(14.) Because the court refused to give in charge the fol- 
lowing request, in writing: “It was competent for the 
plaintiff and defendant to make the special contract set up 
by the defendant, and under that contract there can be 
no recovery except for fraud or gross negligence; and as 
the declaration makes no such charge, plaintiff cannot re- 
cover.” 

(18.) Because the court erred in charging, “ Now, gentle- 
men, there is a stipulation that in case the loss or damage 
occurs from any one or more of these causes, the company 
shall not be liable, and if you believe from the evidence, 
that the damage alleged to have been done to this stock 
during that transportation from here to Augusta, was 
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caused by one or more of these stipulations, then the com- 
pany will not be liable unless you should believe from the 
evidence that there was a want of diligence upon the part 
of the defendant in the running of its trains, or in any 
‘ other way connected with its duties toward the stock 
which they were transporting.” 

We very readily recognize the common Iaw rule of lia- 
bility of common carriers so earnestly and ably presented 
by the counsel for defendant in error, and well understand 
that in cases of loss, presumptions are against them, and 
no excuse avails them, unless it was occasioned “by the act 
of God or the public enemies of the state.” - 

We also recognize that a common carrier cannot limit 
his liability by publication or by entry on receipts given 
or tickets sold ; ‘‘ but that he may make an express con- 
tract, and will then be governed thereby.” All these are 
familiar rules, and are applicable to such articles of an in- 
animate nature, as were then transported, and known to 
the common law as objects of transportation. But inthe 
transportation of live stock, in the case of The Georgia 
Railroad Company us. Spears, decided at the present term, 
this court said, “At common law, the only exceptions 
to the liability of the common carrier for losses were 
where they occurred by the act of God, or the public ene- 
my. But to these have since been added cases where the 
goods were lost by their own decay—from an inherent 
infirmity or by the fault of the owner himself—and still 
later, from the necessity and justice of the case, another 
exception has been introduced in favor of the carrier of 
live stock, of accountability for its loss or injury, resulting 
from its own vicious propensities and the damages inci- 
dent to its carriage from its inherent natural character, so 
that it now seems to be settled that a carrier of living 
animals as freight is a common carrier as to such freight, 
and liable as such with the foregoing exception. That is 
to say, he is liable as in other cases—as an insurer—except 
from the act of God, the public enemy, or of the animals 
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themselves, unless he has further protected himself by 
contract.” See Georgia Railroad and Banking Company vs. 
Spears, of the present term, and authorities cited. It was 
also recognized in the same case that the common carrier 
of live stock might limit his liability by special contract, 
as recognized in the Code, §2068. This rule of liability of 
common carriers, as to live stock transported, having been 
thus settled in the case cited, we need not look further for 
any ruling or authority on this point. But the question 
of liability in this case does not depend upon the rule. of 
law above, but upon the special agreement these parties 
have entered into limiting still further their liability. For 
a consideration the plaintiffs below stipulated in the 
transportation of this car of stock the company shall not 
‘be liable in damages on account of their being “ weak,” 
or “escaping,” or “injuring themselves or each other,” or 
for “overloading,” “ heat,” “ suffocation,” “ fright,” “ vi- 
ciousness,” “ fire,’’ or “burning of any material while in 
possession of the company,” or “ from all other damages 
incidental to railroad transportation, unless caused by the 
fraud or gross negligence of the company.” The rights 
of the shipper and liability of the company are fixed by 
this contract so far as the same may be legal, and so far as 
the damages may be the result of any of the causes therein 
legally stipulated against. The court below, in its charge 
to the jury, recognized that under the law it was compe- 
tent for the railroad company to fix and limit its liability 
as a common carrier of this stock by a special contract, 
and in charging on this contract, said to the jury, “It 
is therefore provided in the contract that said owner and 
shipper do hereby assume and release the railroad com- 
pany from all injury, loss, damage or depreciation which 
the animals or either of them may suffer in consequence 
of their being weak, or escaping or injuring themselves 
or each other, or in consequence of overloading, heat, suf- 
focation, fright, viciousness, or being injured by fire in 
the burning of any material while in possession of the 
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company. Now, gentlemen, there is a stipulation that in 
cases of loss or damage accruing from any one or more 
of these causes the company shall not be liable, and if 
you believe from the evidence that the damage alleged to 
have been done to this stock was caused by any one or 
more of these stipulations, then the company will not be 
liable, unless you believe from the evidence that there 
was a want of diligence upon the part of the defendant 
in the running of its train, or in any other way connected 
with its duties to the stock which they were transport-, 
ing. But if, as I told you, their want of diligence did not | 
contribute to this loss in the ordinary course of trans-— 
portation, and the damages to this cattle occurred from | 
any one or more of the causes stipulated in this contract, / 
the defendant would not be liable.” 

It was to this charge of the court defendants below ex- 
cepted, and insist that it was error. : 

We did not decide or intend to decide in the case of 
Georgia Railroad vs. Spears, that the company could by 
special contract with the shipper stipulate against any 
damage or injury that might result from the running of 
the trains, or that would relieve them from the rule of 
law that imposes upon them extraordinary diligence in 
the running or management of their trains. Nor do we 
intend so to hold in this case, as it is not necessary for 
the decision of the question made in this record. But we 
did decide in the case referred to that it was competent 
for the common carrier in the transportation of live stock 
to stipulate and agree with the shipper, for a consideration, 
that the company should be released from all liability for 
damages, for any thing that might accrue to said stock so 
being transported, which was disconnected and apart from 
the conduct or running of said trains; for instance, from 
overloading, suffocation, heat, and casualties resulting from 
such causes, but that a contract of such acharacter would 
be upheld and protect the company. In other words, that 


they might by contract stipulate against being insurers 
v 66—28 
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of the stock thus transported from any casualty or acci- 
dent not traceable to negligence in the care, management 
and running of the trains, and that such a contract would 
relieve them from that rule of diligence in caring for said 
stock transported, which in its absence the law would 
impose. 

The court in its charge instructed the jury, “ That the 
common carrier could not by any contract absolve itself 
from liability on account of the want of diligence.” The 
court said, “the diligence which the law requires is the 
diligence which the company must exercise, and the put- 
ting in this contract any less diligence than that, is void 
because contrary to law.” 

Though this may have been the rule at common law as 
applicable to the transportation of inanimate objects, 
which were alone known to that law, still in the transp orta- 
tion of live stock, we are satisfied on account of its pecu- 
liar nature a different rule is a necessity, and so this court 
held in the case heretofore quoted. In so holding, the 
question then is, did the court in this case charge correctly 
as to this rule so recognized and laid down in the case 
above cited. In the charge given in this case, the court 
said, “That if you believe from the evidence that the 
damage alleged to have been done to this stock during the 
transportation was caused by any one or more of these 
stipulations provided against in the contract, then the 
company will not be liable, unless you should believe from 
the evidence that there was a want of diligence upon the 
part of the defendant in the running of its trains or zx 
any other way connected with its duties toward the stock 
which they were transporting.” The last words thus quo- 
ted evidently were intended to apply the law of diiigence 
to the taking care of this live stock outside of the run- 
ning of the trains as a duty the company owed to the 
shipper, notwithstanding the stipulations in the contract 
to the contrary. And we are the more satisfied this is 
the proper construction intended by the court, because it 
is in full harmony with that portion of the same charge 
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in which the court says, “The carrier cannot absolve 
himself from liability by any contract on account of the 
want of diligence ;” and further, “The diligence which 
the law requires is the diligence which the company must 
exercise, and the putting in this contract any less diligence 
than that is void because contrary to law.” 

~~ ~We think this portion of the charge complained of, to- 
wit: “unless there was a want of diligence upon the part 
of the defendant in any of its duties in connection with 
said live stock which they were transporting,” under the 
facts of this case was error, and put a burthen on the 
carrier that his contract with the’ shipper expressly re- 
lieved it from; and such was the ruling of this court on 
a similar question made in the case heretofore cited as 
decided at this term, Georgia Railroad vs. Spears. 

The question presented by the record in these two cases 
involves new principles of law growing out of the trans- 
portation of this species of property, which was unknown 
to the common law, and it became the duty of this court 
to recognize in the rules they have there prescribed the 
peculiar character of the property to be transported, and 
establish a rule that would be just to the shipper and 
not onerous to the carrier. The immense expanse of our 
territory and facilities for transportation, so wonderfully 
increasing for this species of property, demand that rules 
of law such as would be reasonable and just to the ship- 
per and carrier should be recognized and established, that 
may not embarrass or obstruct the commerce of the coun- 
try on the one hand, or make its transportation a loss 
rather than a profit to the common carrier on the other. 
Believing then, that the court erred in holding, as he di 
in his charge that, notwithstanding the special contract, 
the carrier would be bound by the law of diligence in and 
about the transportation of said stock while on board, 
apart from the running and management of said trains, 
we are constrained to reverse the judgment below refusin 
a new trial. 

_ Judgment reversed. 


\ 


) 








446 SUPREME COURT OF GEORGIA. 





The Petersburg Savings and Insurance Co. vs. The Manhattan Fire Insurance Co. 







THE PETERSBURG SAVINGS AND INSURANCE COMPANY 
vs. THE MANHATTAN FIRE INSURANCE COMPANY. 






1. It is no ground to suppress interrogatories executed in Delaware 
that the witness did not exhibit to the commissioners, as requested, 
books of account which he testified were in Mississippi. 

(a) A witness cannot be required to attach to interrogatories a mer- 
chant’s books of account. A transcript should be asked for. 

2. Where, on objection by defendant’s counsel to certain interrogato- 
ries, a part was ruled out and a part ruled in, and subsequently 
counsel for defendant introduced those parts which had previously 
been ruled out, the ruling of the court is not a ground for new trial 
on behalf of the defendant. 

3. Although a merchant may have entered on his books the amount 
of an inventory of his stock at a specified time, yet if he testifies 
positively to the correctness of a statement containing such amount | 
made up by himself and his clerk, and attached to the interrogato- 
ries, and the books are beyond the jurisdiction of the court and in- 
accessible to the witness, his testimony is admissible. 

4. Where a certificate purporting to have been signed by a justice of 
the peace was attached to interrogatories for identification, and the 
witness testified that “the certificate was in the handwriting of 
Stockdale, attorney, and Bacot, justice of the peace,” it might rea- 
sonably be inferred that the witness meant that Stockdale wrote 
and Bacot signed the certificate ; and it was admissible. 

(a) In a suit on an insurance policy, one issue raised by the defendant 
being that it was a badge of fraud that the insured did not furnish 
from the nearest magistrate a certificate concerning his loss, but 
furnished certificates of other magistrates near by, a certificate ac- 
tually made and furnished from the nearest magistrate, to the effect 
that he had examined into the loss and believed it Jona fide a total 

loss of a good stock of goods, but had not had time to examine as 
to the exact amount of the loss, was admissible, although such a 
certificate did not fully meet the requirements of the policy in fail- 
ing to state such amount. 

5. Refusal to give a request in charge will not necessitate a new trial 
where the request was substantially covered by the charge as given. 

6. Requests not applicable to the case should not be given. 

7. The charge complained of in the sixth ground of the motion for 
new trial was not unsupported by evidence. 

8. A common agent of the insurer and the insured could not cancel 

the policy, but would be competent to convey from the former to 
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the latter passingly notice of demand for cancellation. But to effect 
a cancellation before the payment of the premium, the notice, in the 
shape in which it reached the insured, must have been an uncondi- 
tional demand for cancellation, and not a mere expression of desire. 

. Although a section of a charge, taken alone, may seem objectiona- 
bl., yet if, when construed in connection with its context, it is 
proper, a new trial will not be granted on that account. 


Evidence. Interrogatories. Practice in the Superior 
Court. Charge of Court. Principal and agent. Insur- 
ance. Before Judge HILLYER. Fulton Superior Court. 
October Term, 1880. 


The Manhattan Insurance Co. sued the Petersburg In- 
surance Co. ona policy of fire insurance No. 13,437, being 
a contract of re-insurance of a risk arising on policy No. 
112, of the Manhattan Fire Insurance Co., of date 15th 
April, 1879, and issued to G. M. Spencer, of McComb 
City, Miss. The jury found for the plaintiff, and the de- 
fendant filed a motion for new trial, which was overruled 
and defendant excepted. 

The evidence was in substance as follows : 

The plaintiff introduced a policy of insurance No. 112, 
by which the “ Manhattan Fire Insurance Co., of New 
York city, in consideration of the payment of $101.25 do 
insure G. M. Spencer, of McComb City, Miss., against 
loss or damage by fire to the amount of $4,500.00. 

Four thousand two hundred dollars on his stock of gen- 
eral merchandise—not extra hazardous—such as is usually 
kept in country stores, contained in the two story frame 
shingle roof building, situated on southeast corner of 
block 38, McComb City, Miss. 

Three hundred dollars on his office-room, furniture and 
store fixtures contained therein. 

Two thousand five hundred dollars insurance, concur- 
rent herewith, in the Planters’ Insurance Co., of Jackson, 
Miss.” The policy extended from April 15th, 1878, for 
one year. Loss was payable sixty days after proof of loss 
was received. 
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The usual restrictive clauses and conditions follow, 
none of which are material to be set out here except. the 
following : 

“IX. Persons sustaining loss or damage by fire shall forthwith give 
notice of said loss to the company, in writing, and as soon after as 
possible render a particular account of such loss, signed and sworn to 
by them, stating whether any and what other insurance has been made 
on the same property, giving copies of all the written portions of all 
policies thereon ; also the actual cash value of the property and their 
interest therein ; for what purpose and by whom the building insured, 
or containing the property insured, and the several parts thereof, at 
the time of the loss were used; where and how the fire originated ; 
and shall also produce a certificate under the hand and seal of a mag- 
istrate or notary public (nearest to the place of the fire, not concerned 
in the loss as a creditor or otherwise, not related to the assured) 
stating that he has examined the circumstances attending the loss, 
knows the character and circumstances of the assured, and verily be- 
lieves that the assured has, without fraud, sustained loss on the prop- 
erty assured to the amount which such magistrate or notary public 
shall certify.” 


Plaintiff introduced policy No. 13,437, by which the 
Petersburg Savings and Insurance Co., *“‘in consideration 
of the sum of $53.44, to them paid by the assured herein- 
after named, do insure Manhattan Insurance Co. to the 
amount of the sum of $2,500.00, for the term of eleven 
months and twenty-five days, upon five-ninths of their 
liability as insurers under their policy No. 112, issued at 
their agency at Summit, Miss., to G. M. Spencer, to the 
amount of $2,500.00 for the period of time from April 
20th, 1878, to April 15th, 1879, on a stock of general mer- 
chandise such as is usually kept in country stores, not 
extra hazardous, contained in the two story frame shingle 
roof building, situated on the southeast corner of block 38, 
McComb City, Miss.; $2,500.00 insurance concurrent here- 
with in the Planters’ Insurance Co., of Jackson, Miss. It is 
understood and agreed that this company shall not be 
liable for a sum greater than such portion as the sum 
hereby re-insured bears to the whole sum insured on the 
property by the company re-insured, and, in case of loss, 
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this company to pay their pro rata at the same time, 
manner and form as the company re-insured.” 

The usual printed conditions follow, none of which are 
material here, except that it was provided that the loss 
should be paid sixty days after due notice and proofs of 
the same, made by the assured and received at the office 
of the company in the city of Petersburg in accordance 
with the terms of this policy. 

In case of loss, substantially the same provisions as to 
notice, proofs of loss, certificates of magistrates, examin- 
ations, etc., are provided as those contained in Manhattan 
policy No. 112, already set out. 

A number of letters written by the officers and agents 
of the Manhattan Insurance Co. to the officers and agents 
of the Petersburg Savings and Insurance Co., and the re- 
plies of the latter thereto, were tendered and admitted 
in evidence, the point of said letters and replies be- 
ing that the Petersburg company, within a few days 
after the fire occurred, and as soon as notified there- 
of, and again upon subsequent demands, denied all lia- 
bility to the Manhattan Company on their policy of re- 
insurance, claiming that said policy was cancelled before 
the fire took place, and that no premium had been paid. 

Plaintiff introduced in evidence a power of attorney, in 
usual form, from G. M. Spencer to Clark Brothers, em- 
powering the said Clark Brothers to collect and pay over 
to Spencer’s creditors the amount due on Manhattan pol- 
icy No. 112. Also the receipt of the said Clark Brothers, 
indorsed on the back of said policy, acknowledging the 
collection by way of compromise, and in full satisfaction 
of the sum due on the same, of the sum of sii from 
the Manhattan Company. 

Plaintiff introduced the testimony, by abibeiiagiiiion 
of G. M. Spencer, the most material portions of which 
are as follows: 

‘Prior to and up to July 1oth, 1878, was engaged in mer- 
cantile business in McComb City, Miss., and had been so 
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engaged at said place from September, 1875. Was sole 
proprietor July :oth, 1878, though I continued to use 
the name of G. M. Spencer & Co., a name which I had 
formerly used when I had a partner I. P. Gatlin was 
my clerk. The store and stock therein were totally con- 
sumed by fire, July roth, 1878. The whole of the first 
floor was used as a store-room, and occupied by me. 
There were seven rooms on second floor, one of which R. 
Bacot, J. P., occupied ; the other rooms variously occu- 
pied, some of them by me, and some vacant. The first 
floor contained a complete stock of dry goods and grocer- 
ies, and the room on the second floor, occupied by me, 
contained a general stock of furniture, and these com- 
prised the stock of goods. Do not know how fire origi- 
nated; was at home. Hearing alarm given I was aroused 
from sleep. Hurried down. The building and goods 
were so far consumed that saving efforts had been aban- 
doned. 

The cash value of the stock of goods contained in said 
building at the date of fire was $11,609.40, exclusive of 
charges for freight. I reach such valuation by taking the 
amount of stock on hand at the time of inventory, Septem- 
ber 30th, 1876, together with purchases from that time to 
July roth, 1878, and deducting amount of sales from said 
stock. On September 30th, 1876, made an inventory of 
the stock. That inventory amounted to $9,346.75. The 
purchases amounted in the aggregate between the date of 
such inventory and the fire, to $24,375.17. Ihave looked 
at the paper marked exhibit “A,” and it contains the 
amount of the inventory taken September 30th, 1876, and 
amount of invoicec purchases from said date to July 1oth, 
1878. I prepared such paper, with the assistance of my 
clerk, I. P. Gatlin, and it is correct. 

I have looked upon the paper marked “C,” and pre- 
pared it with the assistance of my clerk, Gatlin. It rep- — 
resents the monthly sales from September 30th, 1876, to 
July 1oth, 1878, and is correct. Amount of sales between 
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said dates is $34,032.92. Average profits on sales something 
over 20 percent. The schedules annexed do not include 
freight, and I cannot give accurate amount of freight. Dis- 
regarding inventories, purchases and sales, but answering 
from my general knowledge of the value of such stocks as 
was the one consumed, and from my acquaintance with 
its character and extent, I should say it was worth on the 
morning of July 1oth, 1878, $11,609.42, with addition of 
freight added thereto. and 20 per cent. prospective profits. 
Have twenty years experience with short intervals in this 
kind of business.” 

Witness identified premises as those described in policy 
No. 112. The cash value of office-room and store fix- 
tures consumed, was $531.20. 

Witness identified exhibit “B” as correct. Owned 
policy No. 112, and transferred it to Clark Bros., in trust 
for creditors. 

“After the fire I gave notice to the Manhattan, and 
procured duplicate invoices as far as I could, and when I 
could not procure duplicates I furnished copies from my 
own ledger. I applied to R. Bacot, the nearest justice of 
the peace, for a certificate. He showed an unwillingness 
to take any steps in the matter. I then went to the next 
nearest, Matthews, who subsequently made out the papers. 
July 1oth, 1878, Bacot lived one mile from the fire, and 
had an office in McComb City. Matthews lived two and 
a halt miles from the fire. 

The inventory of September 30th, 1876, was made by 
going through the entire stock of goods and taking an ex” 
act account of the cost of each article. It was my habit 
at stated times in the year to take an informal estimate 
of stock. Cannot say how long before the fire the last esti- 
mate was made, or the result, for want of data. Bacot and 
Matthews were both justices of the peace in Pike county, 
Miss. The fire occurred through no fault of mine. 

The inventory of September 30th, 1876, was destroyed 
by the fire of July roth. I remember that the amount 
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was $9,346.75, from the fact of its being on my ledger. I 
get my invoices, letters, A to W, and 1-17, from the par- 
ties from whom I purchased, they being certified copies, 
and I get invoices of schedule 18 from my ledger. 

The originals or duplicates are still in the possession of 
the Planters’ Insurance Company, and not within my 
reach. I saved from the fire, one ledger, journal and cash 
book. None of my books or papers are with me, and I 
cannot exhibit them to commissioners. I applied to Ba- 
cot, but he showed an unwillingness, pretending he had 
not time to attend to it. * * I first got from Bacot a 
certificate which was informal, and afterwards applied to 
Matthews. Some additional proof being still required, I 
applied to C. M. Lyster, J. P., and got a certificate from 
him. * * *  Bacot occupied an office in the very 
building that was burnt, and Lyster was distant two and 
a half miles, at Summit.” 

Exhibits A, B and C were introduced, containing a 
statement of the purchases, sales, and amount on hand at 
the time of the fire; also the furniture, etc. 

[These interrogatories were executed in Delaware. ] 

Plaintiff introduced depositions of I. P. Gatlin, which, 
in their main features, were like those of Spencer. 

Defendant introduced H. C. Stockdell, who testified, in 
brief, as follows: 

I was special agent of the Petersburg company. I 
think I indorsed, as such agent, the daily report of J. C. 
Whitner & Son, in which the policy in suit was men- 
tioned. I did not approve the risk, and had not the 
authority to do so. I recommended the risk to the Pe- 
tersburg company. I had authority to cancel policies, 
and to direct our agents here to issue policies, but some- 
times I was overruled afterwards by the company. At 
the time the policy sued on was written, I had some talk 
with Mr. Raine as to that particular risk. Raine said to 
me that he had a heavier line than he wished to carry, 
and asked me to re-insure it. I said I would instruct 
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Whitner, the local agent, to write the policy. I had no 
absolute authority in recommending risks to bind the 
company. Istood simply between the agent and the com- 
pany, and was the agent’s authority for writing the pol- 
icy. I had authority to cancel policies. I did give 
instructions to the local agent to cancel this policy. The 
order was given some time between the 25th of April and 
the 1st of May. I am quite positive it was either the 
27th or 28th of April. Whitner was the local agent of 
the Petersburg company in Atlanta, and was local agent - 
for the Manhattan at the same time. He was local agent 
for Atlanta and vicinity. By local agent I mean he had 
charge of the company’s business at that point. A short 
while after the above instructions were given to Whitner, 
the local agent, I had a conversation with Raine in refer- 
ence to re-insurance. I asked him what he was doing 
about the re-insurance. He replied that they gave him 
so much trouble he was having it all done in New York. 
The only trouble we had had was about the policy. The 
instructions given by me to Whitner were verbal. They 
were given to John A. Whitner. John C. Whitner & Son 
were our local agents at Atlanta, and also, according to 
my understanding, local agents for the Manhattan com- 
pany. Was special agent of Petersburg company from 
May, 1877, to May, 1880. Identify proof of loss sent by 
plaintiff to defendant. This proof of loss was introduced 
by defendant. 

John A. Whitner sworn: I was local agent of defend- 
ant on 2oth of April, 1878. Held no position for plain- 
tiff. John C. Whitner & Son (witness being the son), 
-were agents for defendant, John C. Whitner, my father, 
was local agent for plaintiff. John C. Whitner & Son 
issued the policy in suit. $53.44 premium was paid, but 
was not paid until on or after the Ist of May. I did not 
personally receive instructions as to cancellation from Mr. 
Stockdell. In consequence of information received from 
my book-keeper as to cancellation, I went to Raine’s office 
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and informed him that the company wished to cancel 
policy. We did not cancel at that time, because I agreed 
to let it stand, for the simple reason that Mr, Raine sta- 
ted that Mr. Stockdell had agreed to do the re-insurance 
for him through our agency, and he did not like the way 
of the company disapproving and putting him to so much 
trouble about these re-insurances; and after making that 
objection, I agreed to let it stand until he could see Mr. 
Stockdeli. I told him that the company declined to carry 
the policy. I went immediately to Raine on my book- 
‘keeper's informing me of the fact, the same day. The pre- 
mium was never sent to defendant. The money is in our 
possession and has beeu ever since it was paid to us, 2. ¢. 
in the hands of John C. Whitner & Son. I made no fur- 
ther demand of Mr Raine for that policy specially. When 
he returned from New York I went to his office and sta- 
ted to him that if he would send in all the policies that 
were ordered cancelled, I would checkthem. There were 
other cancelled policies. I did not see Stockdell after 
-Raine told me he had promised to carry this policy, nor 
inform him of it. Raine had other policies in other com- 
panies at our agency, cancelled. Afterwards I went to 
Raine and asked a return of all the policies cancelled, 
and Raine instructed his clerk to bring down a list and 
check them over with my book-keeper, and I gave a check 
for the balance. I then thought at that time that this 
policy was included in those I gave a check for, did not 
discover my error until after the fire. My clerk, Lamar, 
I am informed, had previously advised the Petersburg com- 
pany that this policy was cancelled. John C. Whitner 
was sole agent of the Manhattan, and with me agent of 
the Petersburg. He got all the commission from the Man- 
hattan and only a portion from the Petersburg. I was 
interested in the agency for the Manhattan only as clerk 
for my father. When I notified Raine that the Petersburg 
desired this policy cancelled, I did not tender the pre- 
mium. I made no special demand on Raine for this 


policy. 
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C. A. Lamar sworn: I notified Mr. Raine’s clerk and 
book-keeper, Mr. Hancock, that the Petersburg company 
had ordered policy number 13,437 cancelled. He brought 
down a list of cancelled policies. I saw the Petersburg 
policy was not in the number, and told him I was autho- 
rized by Mr. Whitner to write out a check including said 
policy. He said he could not cancel that policy. I asked 
him why the Petersburg was not included, and he said he 
could not include that. The paper shown me is in my 
handwriting. It is an account current made out by me 
and forwarded to the Petersburg company. In this re- 
port this policy is noted as “ returned to the company.” 
As soon as I received the notice of the order to cancel, I 
notified it to Mr. Whitner. -I was clerk for John A. 
Whitner & Son, in 1878. I was authorized by John C. 
Whitner to include the Petersburg policy in the check for 
returned premiums, and when I told Hancock to include 
this policy he said he could not do it, that he was not 
authorized to do it in Mr. Raine’s absence. 

Defendant introduced in evidence report above re- 
ferred to. 

Defendant also introduced exhibits from interroga- 
tories, being statements of the loss and certificates of 
magistrates near the loss. 

Plaintiff introduced in rebuttal the certificate of Robert 
Bacot, J. P., the nearest magistrate, to the effect that he 
had examined the circumstances of the loss and believed 
it to be a loss, without fraud, of a good stock of goods, 
and that, from want of time, he was unable to certify as 
to the exact amount. 

R. A. Hancock sworn: I was clerk of Mr. Raine, 
general agent of the Manhattan, in April, 1878, and his 
book-keeper. Remember the conversation with Lamar 
above detailed. Policy No. 13,437 was then in New York. 
Don’t know where Raine was. I took the Western pol- 
icies to Whitner’s office by order of Raine. When I 
went back to Whitner’s office Lamar remarked that he 
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wanted the Petersburg policy cancelled. Did not demand 
it or tender premium. I had no power to cancel it. Think 
I afterwards casually mentioned conversation to Raine. 
My recollection as to that is uncertain. 

J.S. Raine sworn: I told Stockdell that we had a 
heavier line of risks than we cared to carry, and asked him 
if he would re-insure.. He said he would, and would in- 
struct the agent to issue ‘a policy. The policy was is- 
sued and the premium paid to Whitner & Son. The policy 
was then sent to our home office in New York. Some 
time after that, I do not know how long, young Whitner 
came to me and said the company desired to cancel the 
policy, and I remarked to him that such acting would 
give us considerable trouble, and I did not want to be 
bothered that way. He then said he would see Mr. 
Stockdell. That was the last I heard of the cancellation. 
No demand was made on me for the policy after that, 
nor was the premium tendered back. 

It was a very few days after the policy No. 13,437 was 
issued that Whitner came to me. He told me that the 
company desired that policy cancelled. 

The premium on this policy was paid on the 3d of May. 

H. C. Stockdell re-introduced: I went into Whitner’s 
office and gave the notice of cancellation, my impression 
is, to young Whitner, but it may have been to Lamar. 
Raine said, in the conversation I had with him about re- 
insurances, that it gave him too much trouble here and he 
was going to New York. I remarked on that that I had 
recommended that risk to the company, but they went 
back on me, and Mr. Raine remarked that it was funny 
a company should go back on its agent. 

Defendant introduced the depositions of Robert Bacot, 
who testified that he occupied an office on the second floor 
of the burnt building, and lost by the fire about $80.00 
worth of property, and testified as to the circumstances 
under which his certificate was given. 

The grounds of error alleged are stated in the decision. 
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R. J. Moses; HOWARD VAN Epps, for plaintiff: in 
error. f 
. 
JACKSON & LUMPKIN, for defendants. 
SPEER, Justice. 


The Manhattan Fire Insurance Co. brought suit against 
the Petersburg Savings and Insurance Co. to recover on 
a policy of fire insurance issued by the latter, the same 
being a contract of re-insurance of a risk arising on a pol- 
icy of the Manhattan Fire Insurance Co., of date 15th 
April, 1879, (No. 112) and issued to G. M. Spencer, of 
McComb City, Miss. The jury, under the evidence and 
charge of the court, found for the plaintiff, and the de- 
fendants below filed a motion for a new trial, which was 
overruled, and defendant excepted. 

The grounds of the motion were substantially as fol- 
lows: 

(1.) Because the court refused to exclude from the jury 
the interrogatories of G. M. Spencer, because the cross- 
interrogatories were not fully answered, in this: that he 
did not produce, as required, the original. books or a 
transcript to the court, nor the original invoices that a 
transcript might be made by said commissioners, and _be- 
cause the evidence was hearsay. 

(2.) Because the court did not exclude so much of sixth 
interrogatory as is marked in brief of evidence in the an- 
swer of G. M. Spencer. 

(3.) Because the court did not exclude so much of 
Spencer’s answer as fixed amount of inventory of 30th 
September, 1876, the same appearing to be derived from 
his books. 

(4.) Because the court allowed to be read in evidence 
the certificate purporting to be signed by Robert Bacot, 
J. P., there being no proof of his handwriting. 

(5.) Because the court refused to charge, as requested 
in writing by defendant, as-follows: 
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(a.) “If this policy of insurance was made by a person, 
who, at the time, was agent of the plaintiff and likewise 
of the defendant, then I charge you that the policy of re- 
insurance was void, unless it appears that at the time of the 
re-insurance the defendant knew that its agent was also 
the agent of the plaintiff, and with this knowledge, author- 
ized the re-insurance, or by approval or other means rati- 
fied the same.” 

(4.) * If the defendant’s agent was, at the time of making 
policy No. 13,437, the local agent of defendant, with 
power to underwrite for risks in Atlanta and its vicinity, 
then I charge you that such agency did not authorize the 
agent to insure against a risk in the state of Mississippi, 
and such policy would not bind the defendant until the 
act was ratified by the defendant, and it devolves upon 
the plaintiff to show such ratification.” 

(c.) “If the plaintiff did not waive notice and proof of 
loss, and paid the three thousand dollars on a proof of loss 
that did not comply with the condition precedent con- 
tained in the policy, then such payment was a voluntary 
payment, and defendant is not bound to pay any part of 
the same. Defendant’s liability is to pay five-ninths of 
what plaintiff was bound to pay or did pay, in full dis- 
charge of such amount as plaintiff was bound to pay.” 

(g.) “The total amount insured, as appears by the policy, 
is $7,000. You will first deduct $300 for furniture not 
covered by defendant’s policy, and then defendant's lia- 
bility, if you find it to be anything, will be the amount 
proved to be lost in goods bears to the whole amount of 
goods insured, and as that amount bears to the particular 
amount insured by defendant.” 

(4.) “If defendant, by its agent, re-insured plaintiff, and 
on defendant being notified of the fact ordered the policy 
cancelled, and this was before the premium paid, then 
there was no necessity to offer to return the premium. 
The notice of the order of defendant to cancel the policy 
operated asa rescision of the contract, and defendant 
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would not be bound by an agreement of defendant's agent 
not to cancel the policy if at the time plaintiff was noti- 
fied that the agent’s principal had instructed the agent to 
cancel it. 

Because the court committed error when it charged the 
jury, after charging, in substance, that ‘the common agent 
of the principals could not make a contract to bind the 
principals, without a ratifications by the principals for 
whom he contracted,” added these words, “ but if Raine 
was then the agent of the Manhattan company, and Stock- 
dell the agent of the Petersburg company, the court is of 
the opinion that Raine and Stockdell, if within their au- 
thority and in the scope of their duty to do such an act, 
it would be competent for them to enter into a contract 
of re-insurance, to carry on the negotiations and settle the 
terms of such insurance—then the Whitners, or either of 
them, might do the clerical part by writing out the policy 
and by affixing the signature to it.” 

“On that branch of the case, as to whether a contract 
was executed in those forms—if what the Whitners did 
was only to carry out and put on paper the terms of a 
contract previously agreed upon by Raine and Stockdell, 
the court is of opinion it would be a valid contract.” 

(7.) Because the court, after charging that the Petersburg 
company had the right to cancel the policy on its own 
motion, at any time after its date, without assigning any 
reason for it, adds: “ Now the defendant, the Petersburg 
company, says that it did cancel; the other side says that 
it did not. You are to judge between them upon that 
issue. Here again we fall upon the principle of the disa- 
bility of a common agent between two parties to make a 
contract. Cancellation of. a policy, under such circum- 
stances, would have to be done by contract; that is, it 
would have to be done by the action and intervention of 
parties; and if the Whitners were joint agents, or the firm 
the agent of one, and a member of the firm the agent of 


the other, they would be under the same disability to ef- 
v 60—29 

















460 SUPREME COURT OF GEORGIA. 


The Petersburg Savings and Iusurance Co. vs. The Manhattan Fire Insurance Co. 


fect the cancellation of a contract as they wonld be to 
create or bring into existence a contract. * * If the 
Petersburg determined upon a cancellation, and instructed 
the Whitners to effect it, whilst they would not be com- 
petent to make a contract or cancellation, yet the court is 
of the opinion that they or either of them would be com- 
petent to convey information passingly.” 

(8.) Because the court charged, ‘even though the Peters- 
burg company may have resolved upon a cancellation, and 
even though they may have instructed their agents, John 
C. Whitner & Son, to demand an unconditional cancella- 
tion, if what Whitner communicated to Raine was not 
an unconditional demand of cancellation, but an expres- 
sion of a desire upon the part of the Petersburg company 
that the policy should be cancelled, then the court is of 
the opinion that that would not destroy the policy, and 
that Mr. Raine would be authorized afterwards to go on 
and pay the premium under the original understanding— 
the contract had between Stockdell and himself—and, 
under that state of facts, the contract remaining after the 
fire occurred would be valid. You will observe that the 
issue here is, that it is contended on the part of defen- 
dant that the Petersburg company unconditionally refused 
to carry the risk, and demanded the cancellation. The 
plaintiff replies that what was communicated to Raine 
was not such an unconditional demand of cancellation, 
but an expression that the company desired to ci:ncel. 
Now, if it was as contended for by the plaintiff, then I 
have explained to you what the result would be—the 
policy would still subsist. If the fact was as contended 
by defendant, then the policy would be cancelled in law.” 

1. The first ground of this motion is alleged error on 
the part of the court in not excluding the interrogatories 
of Spencer, because, in answer to cross-interrogatories, 
witness did not attach the original books or a transcript 
to the answers, nor the original invoices. The answer is 
that the commission was executed in Delaware, and the 
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witness’ ledger, journal and cash-book, all that were saved 
from the fire, were at Summit, Miss., and he could not 
reasonably be expected to produce them to the commis- 
sioners. He could not have been required to produce 
and attach the original papers, only a transcript under the 
rule, and this was not demanded. To expect ledgers, 
journals or cash-books to be attached to answers, would 
scarcely be reasonable or necessary—and no transcripts 
from said books were sought for. 

2. The second ground of error is in not excluding so 
much of the answer to the sixth interrogatory as is marked 
in the answer of G. M. Spencer. In certifying this 
ground the court says: “ The court ruled out a part of 
the sixth and seventh interrogatories, and ruled in a part; 
subsequently defendant’s counsel tendered in evidence 
those parts which had been previously excluded on their 
motion, and also exhibits A, B and C from the interroga- 
tories, and mentioned therein. This testimony was ruled 
in over objection of plaintiff's counsel. 22 Ga., 607. 

3. The third ground of error is in not excluding so much 
of Spencer’s answer as fixed the amount of the inventory 
of September 30th, 1876—the same appearing to be de- 
rived from his books. The witness testifies positively as 
to an inventory made by himself and clerk, exhibited 
to the interrogatories, and if the inventory was entered 
on his books, and the books are inaccessible and beyond 
the jurisdiction of the court, we see no reason why this 
original may not be proved by the witness who made it 
and verified its accuracy. 

4. As to the objection to the introduction in evidence 
of the certificate of R. Bacot, J. P., on the ground that 
Bacot’s signature was not proved, a witness, Gatlin, did 
testify that the certificate was in the handwriting of Stock- 
dale, attorney, and Bacot, justice of the peace, and it 
might reasonably be inferred from this testimony, the wit- 
ness meant Stockdale had written it and Bacot had signed 
it as justice of the peace. As to its admissibility, see 36 
Wis., 522; Wood on Ins., 710; g Cent. L. J., 190. 
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5. As to the alleged errors assigned on the refusal of the 
court to charge the jury as set forthin the fifth ground of 
the motion, and his charge as given on these points, we 
think the law of the case was given substantially and 
clearly in the instructions he did give to the jury. 

The refusal to charge complained of in the fifth 
ground was, “That if the policy of insurance was made 
by a person who at the time was agent for plaintiff and 
likewise agent for defendant, that the policy of re-insur- 
ance would be void, unless it appears that at the time of 
re-insurance the defendant knew that its agent was also 
agent of plaintiff, and with this knowledge authorized 
the re-insurance or ratified the same.’” Without deciding 
whether this wasa legal request, we think it was substan- 
tially given, when in another part of his charge the court 
did instruct the jury (whether right or wrong we do not 
decide) that the common agents of the principals could 
not make a contract to bind the principals without a rat- 
ification by the principals. 

6. So as tothe other refusal to charge as requested com- 
plained of by defendant in this ground of the motion, 
“That the re-insurance policy issued by the local agent of 
the company appointed for Atlanta and its vicinity was 
void, because said risk was taken on property in Missis- 
sippi, unless the act was ratified,” it is sufficient to say, 
that the charge was inapplicable to the case as made and 
relied on by plaintiff. They claimed the insurance was 
effected by Raine the general agent of plaintiff and 
Stockdell the special agent of defendant, and that Whit- 
ner & Son only executed at their order the policy as clerks. 
Under the Jaw of the cause as ruled by the court, they 
could not hope to rely upon the policy as issued by 
Whitner & Son alone. It is also complained by the de. 
fendant in this ground that the court refused to charge 
that, “If the plaintiff did not waive notice and proof of 
loss, but continued to require proof of loss and paid the 
$3,000.00 on a proof of loss that did not comply with the 
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condition precedent contained in the policy, then such a 
payment was a voluntary payment, and this defendant 
was not liable for any part of said voluntary payment.” 
We think under the evidence furnished of the original 
loss submitted on this trial to the jury, there was sufficient 
to justify the plaintiff to make the payment of the 
$3,000.00 to the assignee of Spencer, and under this view 
the charge reqiested was not proper to be given to the 
jury. It must be borne in mind that the defendant be- 
low introduced the very proof of loss that had been served 
on the plaintiff by the party originally insured, and which 
had by plaintiff been served on defendant. Neither do 
we find any error in the court’s refusal to charge as to the 
cancellation of the policy, as requested by defendant and 
as set forth in the latter part of the fifth ground of error 
in the motion. We think the court gave the law upon 
this point substantially in the seventh and eighth grounds 
of error complained of in the motion, and having so 
charged it, it was not necessary to repeat the charge reques- 
ted by defendant, even if it had been correct. 

7. In the sixth ground of the motion it is alleged that 
the court erred, in charging as requested by defendant, 
“That the common agents of the principals could not 
make a contract to bind the principals without a ratifica- 
tion by the principals for whom he contracted,” by add- 
ing to said request these words, “ But if Raine was then 
the agent of the Manhattan company, and Stockdell the 
agent of the Petersburg company, the court is of the 
opinion that Raine and Stockdell, if within their authority 
and in the scope of their duty to do such an act, it would 
be competent for them to enter into a contract of re- 
insurance to carry on the negotiations and settle the terms 
of such insurance, then the Whitners, or either of them, 
might do the clerical part by writing out the policy and 
affixing their signature to it, and that would be a valid 
contract.” The request as thus modified is objected to as 
not being supported by evidence. 
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The recovery of plaintiff rested mainly under the Jaw 
of the case as thus given in charge, for the court had in- 
structed the jury that no contract of insurance made by 
Whitner & Son as the common or dual agents of their 
principals would be valid or binding unless ratified by the 
company. It was only by the alleged intervention and 
authority of the agents, Raine and Stockdell, as being the 
respective several agents of these companies that this pol- 
icy could be sustained. We have therefore carefully exam- 
ined the record as to the testimony on this point. Raine, 
testifying when asked as to what passed between him and 
Stockdell as to this policy, says: ‘ We had a daily report 
coming to our office (the plaintiff's), of a larger line than we 
desired to carry, and I asked Mr. Stockdell if he would 
re-insure a portion of it, and he said he would, and chat 
he would instruct the agents to issue policy. We made 
up our daily report, sent it over to the office of the Pe- 
tersburg Insurance Company, and Whitner & Son issued 
the policy. I paid the premium,” etc., etc. In his cross- 
examination he says: ‘‘I understood Mr. Stockdell to 
take this re-insurance for me, the policy was sent down to 
the Petersburg company, and they issued this policy.” 

Mr. Stockdell, a witness for defendant, proved that he 
was special agent of the Petersburg Insurance Company, 
and had authority to direct agents here to issue risks. 
When being interrogated as to this policy, he said: “ At 
the time this policy was written I had some talk with Mr. 
Raine as to that particular risk. I stated to him I would 
authorize the risk. I had no talk with him about the 
general business, but it was in relation to that particular 
risk. I said I would instruct Whitner, the local agent, to 
write the policy.” 

Under our view of the law, we think the instruction of 
the court to the jury as set forth in this sixth ground was 
fully justified and sustained by the proof. 

8. The complaint of the charge of the court, as set 
forth in the seventh ground, is as to the law of cancelling 
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policies. We think the rule was stated clearly and suc- 
cinctly by the court. Here the court charged, “ that the 
common or dual agents would not be competent to cancel, 
but they would be competent to convey the information 
passingly” of the company’s wish or desire to cancel, but . 
held that the notice of the purpose or determination of 
the company to cancel must be made or given uncondi- 
tionally, ‘that a mere expression of a desire upon the 
part of the Petersburg company that the policy should 
be cancelled would not destroy the policy.” We think 
the charge was properly and succinctly submitted on this 
point tothe jury—so plainly that they were not liable to be 
misled thereby. 45 Ga., 297; Wood on Ins., 231; May, 
pp- 68, 69; 8 Ins., L. J., 45. 

g. It is further objected that in the eighth ground of 
the motion setting forth the charge of the court, the 
court expressed an opinion on the testimony to the jury 
in stating “that Mr. Raine would be authorized after- 
wards to go on and pay the premium under the original 
understanding—the contract had between Stockdell and 
himself.” 

Were this the only reference to this understanding or 
contract between Raine and Stockdell in the charge, this 
ground of error might be of great force and effect, but in 
other parts of his clear and elaborate charge in this case 
the judge had instructed the jury most impartially to con- 
sider and determine whether there was any such contract 
proved or established. In his view of the law the recov- 
ery of the plaintiff rested upon the existence of this con- 
tract and of its being satisfactorily established; for he 
had instructed the jury that the policy, if issued by these 
dual or common agents without the sanction or approval 
of the principals, would not be valid unless afterwards 
ratified. We must, therefore construe the charge ex- 
“cepted to here in the light of the whole charge, and hold 
that the court was referring to an “ understanding or con- 
tract’’ between Raine and Stockdell, which he had be- 
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fore that distinctly left to them in his charge to find 
whether or not it existed. While this portion of the 
charge would be error if not expiained or modified by the 
charge itself, yet we must give it that reasonable construc- 
tion that the intelligent mind would decide it should be 
entitled to. The correctness of a charge must be deter- 
mined by the whole when taken together. 11 Ga., 331; 
7 1b., 457: 9 76., §39; 19 76., 1. 

In carefully, then, reviewing this whole record, both as 
to the law and evidence, we find no such errors as 
would lead us to control the discretion of the court below 
in refusing this new trial. 

Judgment affirmed. 


MOSELY ef al. vs. JONES. 


The proceedings against members of joint stock companies and cor- 
porations provided for in sections 3367 to 3375 are cumulative, not” 
restrictive. Where suit was brought against certain persons for 
materials furnished, and a judgment prayed against them person- 
ally, and also a lien foreclosed against certain property which it 
was alleged they owned as a joint stock company, a judgment 
against them as individuals was not so illegal as to be set aside on 
motion, or to be resisted by affidavit of illegality. 


Corporations. Joint stock companies. Judgments. 
Illegality. Before Judge ERWIN. Habersham Superior 
Court. October Term, 1880. 


Reported in the decision. 
Estes & SON, for plaintiffs in error. 
W. T. CRANE, for defendant. 


SPEER, Justice. 


H. W. Jones, as a man furnishing material in and about 
the erection of a building known as ‘“ Toccoa Institute,” 
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located on a lot in the city of Toccoa, brought his suit to 
the superior court of Habersham county, to the October 
term, 1875, against Mosely and others, by names set forth 
in said writ, alleging that they were indebted to him for 
materials furnished in the building of said institute, and 
of which it is alleged they were the owners, as a joint 
stock company. In his declaration, plaintiff sought not 
only to recover of defendants personally, but also sought 
to enforce his lien against the property, and which lien 
duly recorded was set forth in said writ. 

The defendants were duly served with said writ, and 
having made no defense under oath, a judgment on said 
suit was rendered not only against the defendants for the 
amount of said claim with interest and costs, but a special 
judgment was rendered against the lot and premises on 
which said materials furnished were used. Under the 
special judgment, the lot was sold and proceeds were ap- 

plied to the judgment, and when the balance was sought 
to be recovered by levy out of the defendants, affidavits 
of illegality were filed by them to the /f. fa.,and a motion 
to set aside said judgment likewise made. Both issues 
were agreed to be tried together, and, by agreement, were 
submitted to the presiding judge. He refused the motion 
to set aside the judgment, and dismissed the illegality, 
and to this judgment defendants below excepted and as- 
sign the same as error. 

The grounds of illegality and motion to set aside are 
the same in terms, and to dispose of one will decide the 
other. 

(1.) The first ground of illegality was, that there was no 
legal judgment rendered against defendants. 

(2.) Judgment is against defendants as joint stock com- 
pany, and not against them as individuals. 

(3.) Because no part of the stock subscribed was alleged 
in the pleading to be unpaid, and there was no other allega- 
tion of any indebtedness upon which recovery could be had. 

(4.) Neither judgment nor pleadings show or fix any 
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ratable pro rata due by each member on his separate lia- 
bility. 

(5.) There was no certificate of a president upon which 
to render such judgment. 

(6.) The fi. fa. is against defendants as joint and sev- 
eral contractors, and not against each for his pro rata 
share or ratable part of his unpaid stock. 

(7.) It was a void judgment because founded on a pro- 
ceeding to foreclose a lien, and not a suit against a stock 
company. 

In looking carefully into this record, we cannot agree 
with the counsel for the plaintiff in error that this is a 
suit brought by the plaintiff against these defendants asa 
“joint stock company,” as provided for under the sections 
3367 to 3375 of the Code, inclusive. For if it were true that 
it was a proceeding to recover under those sections of the 
Code, then the judgment rendered here would not be in 
accordance with those provisions, and might be fatally 
defective. In providing for a suit against “joint stock 
companies and corporations” in the sections above recited, 
the same is merely a cumulative remedy, and so de... 
clared in section 3376—which the creditor may adopt or 
not. 

The plaintiff below in this case, on the other hand, 
brought his suit against these defendants under the forms 
of law, setting forth his cause of action fully, plainly 
and distinctly, and embracing therein, also, an application 
to foreclose his special lien against the property improved. 
To this suit the defendants filed no plea, and in accord- 
ance with the provisions of the constitution of 1868, under 
which this proceeding was had, “there being no defense 
filed under oath,”’ the court rendered its judgment, and we 
see nothing irreguiar in its form, nor that itis not fully 
supported by the pleadings in the cause. 

If these defendants had any good, legal defense to this 
suit, their duty was to present it when the cause was insti- 
tuted, and they hadtheir day. Thetime has passed when 
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parties can, from inattention or negligence, suffer a judg- 
ment to go against them on full notice of the suit, and 
then expect the courts to seek for technicalities to relieve 
them after a hearing has been had and judgment pro- 
nounted. 

We see nothing in any of the grounds set forth in the 
illegality or the motion to set aside this judgment—when 
tested by the nature and character of this suit—that shows 
error in the judgment pronounced by the court below. 
Let the judgment of the court below be affirmed. 
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[CRawForD, Justice, being related to the defendants in error, did not sit in this case 
Judge Simmons, of the Macon circuit, was designated by the governor to preside in his 
place.] 












1. Where the Georgia Railroad and Banking Company sold to John 
D. Ramey certain real estate in trust for Mrs. Ann L. Finn for 
life, with remainder to such child or children as she might have zn” 
esse at her death, and in default of children to grandchildren living 
at the time of her death, with power to said trustee to sell and re- 
invest with the consent and approbation of the person or persons 
for whose use he may, at any time, hold said property; and the 
trustee sold with the consent of the life tenant only, a usee in re- 
mainder being in life at the date of the sale, and Mrs. Finn sur- 
vived all of her children, and died in 1876, leaving grandchildren : 

Held, that the sale by the trustee only conveyed the life estate of Mrs. 
Finn, and did not divest the title of the granchildren : 

2. Held, further, that the statute of limitations did not commence to 
run against the grandchildren until the death of Mrs. Finn, the life 


tenant. 






































Tenants. Estates. Remainder. Statute of limita- 
tions. Before Judge POTTLE. Richmond Superior Court. 
October Adjourned Term, 1880. 









Reported in the decision. 





J. S. & W. T. Davipson; M. P. CARROLL; JACKSON 
& LUMPKIN, for plaintiff in error. 
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BARNES & CUMMING; WILLIS A. HAWKINS; HARRI- 
SON & PEEPLES, for defendants. 


SIMMONs, Judge. 


This was an action of ejectment brought in the statu- 
tory form by James Radcliffe e¢ a/. against the city 
council of Augusta for a certain lot in said city. 

By agreement of the parties the case, was submitted to 
the Hon. E. H. Pottle, Judge of the superior courts of 
the Northern Circuit, who was to pass upon both the law 
and facts of said case. The trial was had before him at 
the October adjourned term of Richmond superior court, 
and he rendered a judgment for the plaintiffs in said 
action for the lot of land sued for, to which judgment the 
defendant excepted and assigned the same as error, and 
it is now before us on a writ of error for review. 

It appears from the record in said case that in the year 
1847 John P. King, as president of the Georgia Railroad 
and Banking Company, sold to John D. Ramey the prem- 
ises in dispute “in trust forever, for the sole and separate 
use of the said Ann L. Finn, wife of John Finn, during 
her coverture, and if she survives the said John Finn, 
during her widowhood or natural life, and at her death, 
or the termination of her widowhood by marriage, which- 
ever shall first happen, the premises hereby conveyed 
shall go to and vest in the child or children of the said 
John and Ann L. Finn then in life; and in case of the 
death of any such child during the life or widowhood of 
the said Ann L., leaving issue alive, such issue shall take 
in place of such child ; and in case any such child or issue 
of a child so entitled to said property be female, said 
John D. Ramey shall hold the part or portion of such 
child or issue of a child, or both, as the case may be, in 
trust for her or their sole and separate use, not liable to 
the control or disposal of, nor for the debts of, any hus- 
band of such child or issue of a child. 
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And upon this further trust that the said John D. 
Ramey may, by and with the consent and approbation of 

the person or persons for whose use he may, at any time, 

hold said property, without the order or decree of any 

court, sell and dispose of said property and re-invest the 

proceeds of such sale in other property, real or personal, 

upon the trust hereinbefore declared and no other.” 

In the year 1857 Ramey, the trustee, with the consent 
and approbation of Mrs. Finn, sold and conveyed a part 
of this lot to the defendant, the city council of Augusta, 
and the part so conveyed is the premises in dispute. 

Mrs. Finn had but one. child during her coverture with 
John Finn, Mary E. Finn, who intermarried with Willis 
A. Hawkins in 1854, she being then in the twenty-second 
year of her age. She died in 1867, leaving surviving her 
six minor children. The eldest, Mary, intermarried with 
James Radcliffe, and she and the others were the plaintiffs 
in the action below. Mrs. Radcliffe died after the suit 
was brought, leaving her husband and an infant son, who 
were made parties in her place. 

Mrs. Finn survived her husband, and died a widow in 
June, 1876, leaving said grandchildren, all of whom were 
minors at her death, except Mrs. Radcliffe, who was then 
twenty-three years old. 

In 1858 Ramey, the trustee, resigned and Musgrove 
was appointed in his place. Mrs. Hawkins and her hus- 
band and Mrs. Finn united in the petition to the court 
asking the acceptance of Ramey’s resignation and the ap- 
pointment of Musgrove. 

In this petition was recited the purchase of this prop- 
erty from the Georgia Railroad, and the sale of this prop- 
erty to the city of Augusta. 

Afterwards, in 1860, a similar petition was made by the 
same parties to the court to accept the resignation of 
Musgrove and the appointment of Mrs. Finn as trustee in 
his place. 

In this petition the same recitals as to the deeds, trusts 
and sales were made as in the first petition. 
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Upon this state of facts, the court below rendered judg- 
ment for the plaintiffs for the premises in dispute. The 
defendant excepted and assigned the same aserror. The 
question before us is, was that judgment right? Was it 
authorized by law under the evidence in the case ? 

1. In order to determine the question we must first 
ascertain what estate passed from the grantor under this 
deed to Mrs. Finn, and second, what was the kind of re- 
mainder created in said deed? The property is given by 
the deed to Mrs. Finn for her sole and separate use, for 
and during her natural life or widowhood. An estate for 
life or widowhood is a life estate. This, then, was a life 
estate in Mrs. Finn. What kind of remainder was cre- 
ated in said estate at the termination of her life estate? 
Was it a vested or contingent remainder? The deed pro- 
vides that, ‘‘ at the death or marriage of Mrs. Finn, the 
property shall go to and vest in the child or children of 
the said John and Ann L. then in life, and in case of the 
death of such child during the life or widowhood of Mrs. 
Finn, leaving issue alive, such issue shall take in place of 
such child.” This does not constitute a vested remain- 
der, because in a ‘“‘ vested remainder there is some person 
in esse, known and ascertained, who, by the will or deed 
creating the estate, is to take and enjoy the estate upon 
the expiration of the existing particular estate, and whose 
right to such remainder no contingency can defeat.” 2 
Washburn on Real Property, 502, 3d Ed.; Code, §2265. In 
the case under consideration the person who was to take 
this remainder was not known and ascertained. It was 
to go to and vest in Mrs. Hawkins, the only child of Mrs, 
Finn, in the event she survived her mother, the life 
tenant. If she died before her mother (which she did do), 
then it was to go to herchild orchildren. The time when 
the remainder was to vest was certain, to-wit, upon the 
death of Mrs. inn; but the person who was to take at 
that time was uncertain. Mrs. Hawkins’ right to take 
depended upon her surviving her mother. If she died 
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first, it still depended upon her leaving issue alive. It is 
clear, therefore, that the person who was to take, after the 
termination of the life estate, was uncertain, unknown and 
unascertained. 

A contingent remainder is one limited to an uncertain 
person, or upon an event which may or may not happen. 
Code, §2265 ; 2 Washburn on Real Property; Williams 
on Real Property; 2d Minors’ Institutes; Griswold vs. 
Greer, 18 Ga., 545. We think, therefore, it is clear that 
Mrs. Finn had a life estate orly, and that the remainder 
over was contingent. These propositions being true, it 
follows that the fee was not in the trustee, nor in the con- 
tingent remaindermen. It could not be in the latter, be- 
cause it was not known at the time of the grant who he 
was or who he would be at the termination of the life 
estate. There was no present interest passing to the re- 
maindermen under the deed. Their interest had neither 
legal nor equitable entity until Mrs. Finn’s death. No 
estate, legal or equitable, passed to these remaindermen 
until her death. ‘‘ A contingent remainder is no estate, 
it is only a chance of having one.” Williams, 258; 
Washburn, 590. It may be asked if the fee was neither 
in the trustee nor in the remaindermen, where was it? 
This was a subject of controversy a long time in the 
courts and among lawyers. Nor has it yet been entirely 
settled. 

“The ancient doctrine that the remainder must vest at 
once or not at all had been broken in upon by the intro- 
duction of contingent remainders, but the judges could 
not make up their minds also to infringe on the corres- 
ponding rule, that the fee simple must, on every feoffment 
which confers an estate in fee, at once depart out of the 
feoffor. 

They, therefore, sagely reconciled the rule which they 
left standing, to the contingent remainders which they 
had determined to introduce, by affirming that during the 
contingency the inheritance was either in abeyance or zx 
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gremio legis or else in nubitbus. Modern lawyers, however, 
venture to assert that what the grantor had not disposed 
of must remain in him and cannot pass from him until 
there exists some grantee to receive it. And when the 
gift is by way of use under the statute of uses, there is 
no doubt that until the contingency occurs, the use, and 
with it the inheritance, result to the grantor.”” Williams 
on Real Property, 221. 

The remainder being contingent, the fee was either in 
abeyance or in the grantor, and could not be in the trus- 
tee. This being so, he could not convey that which he 
did not possess. The only thing he could sell was the 
life estate of Mrs. Finn. That, perhaps, he had the right 
to sell, with the consent of the life tenant. She could 
have disposed of her interest herself. His effort to dis- 
pose of the fee was a failure, and his act was void. 

His trust might have been and was executory, so that 
on the happening of the contingency he could, as trustee, 
do what was then necessary to be done, in turning over 
the estate to the remaindermen. He was a trustee to 
preserve the contingent remainder. 

And this brings us to the consideration of the next 
point in the case, the execution of the power given tothe 
trustee in the deed. The deed gives him power to sell 
the property by and with the consent and approbation of 
the person or persons for whose use he may, at any time, 
hold said property, without the order of any court, and 
re-invest the proceeds in other property. 

If we are correct in our views in regard to the char- 
acter of the estate which passed to the trustee under the 
deed, it is evident that he did not strictly comply with 
the power given him. 

“The law is exceedingly strict in requiring a precise 
compliance with the direction of the donor, as expressed 
in the deed.” 2 Washburn, 608. 

The phraseology of this power is peculiar. Deeds of 
this sort usually give the trustee power to sell by and 
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with the consent of the life tenant. This deed does not 
do that. If it had been the intention of the grantor for 
the trustee to sell only -with the consent of Mrs. Finn, 
how much easier and simpler it would have been for him 
to so have expressed it. But instead of that he empowers 
him to sell with the consent and approval of the person 
or persons for whose use he may at any time hold. 

It was argued before us that, as the trustee was only 
holding for the use of Mrs. Finn at the time of the sale 
to the city of Augusta, that the sale was legal and passed 
the title. This view is, perhaps, correct, as we have shown, 
so far as the interest of Mrs. Finn is concerned. We 
think, however, that we have shown that the trustee 
could sell no greater interest than she had. The city pur- 
chased that interest and used and enjoyed it from that 
time to the present. She was the only one who did ap- 
prove the sale, and she alone was bound. We are there- 
fore of the opinion that the trustee did not strictly com- 
ply with his power of sale. That the sale he did make 
only conveyed the interest of the life tenant, and that 
the plaintiffs below had a right-to recover. 

2. For the reasons above given we are of the opinion 
also that they were not barred by the statute of limita- 
tions or prescription. The life tenant did not die until 
1876, and this suit was commenced in 1878. They could 
not have commenced their action until the death of the 
life tenant. Upon her death they, for the first time, had 
the title and the right of entry or possession, and they 
must have both of these before the statute begins to run 
against them. For the same reasons the statute did not 
run in favor of the city, and her color of title ripen, by 
prescription, into a perfect title. And for the additional 
reason that the city was charged with notice by the re- 
citals in her deed that she only took the estate or interest 
of the life tenant. 

It is also claimed by plaintiff in error that the defend- 
ants in error were estopped by the act of Mrs. Hawkins 
v 66-30 








‘476 SUPREME COURT OF GEORGIA. 


The City Council of Augusta vs. Radcliffe e# ad. 





in joining in the application for a change in trustees and 
the recitals made in said application. -The reply to this 
position is that her children, plaintiffs below, do not 
claim through her, but claim as purchasers under the 
deed, not as heirs of Mrs. Hawkins. There was no privity 
in estate between Mrs. Hawkins and her children, and 
they could not be estopped by anything she did or said. 
“A privy in estate is a successor to the same estate, not 
to a different estate in the same property.” ool vs. Mor- 
ris, 29 Ga., 374. 

One of the grounds of error assigned is that the judge 
failed to pass upon the equitable plea filed in the court 
below. We find no evidence in the record to sustain said 
plea. It is true that there is evidence showing that Mrs. 
Finn received the interest on the three thousand dollars 
of bonds which the trustee received for this land from 
the city in payment for this lot. 

But we can find no evidence going to show that these 
plaintiffs ever received a dolfar of the principal or inter- 
est of said bonds. The plea, of course, could not affect 
them unless they had received the bonds or the proceeds 
thereof. 

For these reasons we think the judgment of the court 
below was right, and we therefore affirm it. 

A motion to dismiss the writ of error was made in this 
case, but as there are some doubts in some of our minds 
in regard to that motion, and as the judgment affirming 
the judgment below has precisely the same practical effect 
as the dismissal of the writ of error would have had, we 
do not deem it necessary to pass upon that motion. 

Judgment affirmed. 
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BRYANT, executor de son tort, vs. HELTON ef¢ al. 


. Where a husband sued as next friend of his minor wife, and pend- 
ing suit she became of age, the declaration could be amended so 
as to strike out the representative character of the husband, and 
leave the suit to proceed in the names of the husband and wife. 

. Debts paid by an executor de son fort, if paid voluntarily, cannot 
be set off by him against an action by a distributee of the estate 
for his share of the property, 

. Where, at the request of the widow of an intestate, her father sold 
some of the property of the decedent and turned the proceeds over 
to her, he thereby became an executor de son fort, neither he nor 
the widow having administered on the estate. 

(a) Ina suit against such an executor de son tort by a distributee, he 
could set off the year’s support of the family, the widow having 
actually received the proceeds of the sale. No proper allowance 
having been made for this by the verdict, a new trial is granted. 


Administrators and executors. Amendments. Hus- 
band and wife. Set-off. New trial. Before Judge 
LONGLEY. Carroll Superior Court. October Term, 1880. 


To the report contained in the decision, it is only nec- 
essary to add, that the following were among the grounds 
of the motion for a new trial: 

(1). Because the verdict was contrary to.law and the 
evidence. 

(2). Because the court allowed the declaration to be 
amended by striking the words, “ who sues as next friend 
of Mary Helton, a minor under twenty-one years of age,”’ 
and allowing the action to proceed in the names of the 
husband and wife without the giving of a bond by the 
husband. 

(3). Because the court charged to the effect that debts 
voluntarily paid by an executor de son tort could not be 
set off against an action by a distributee for his share of 
the estate. 


P. F. SmiTH, by brief, for plaintiff in error. 
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No appearance for defendant. 
JACKSON, Chief Justice. 


This action was brought by the husband of the grand- 
daughter against the grandfather, to recover the share of 
his wife in the estate of the father, on th: ground that 
the grandfather sold $750.00 worth of cotton belonging 
to the deceased, and thereby became liable as executor 
de son tort. 

The suit was brought by the husband as fprochein amy 
of the wife, for one-sixth of the value of the cotton sold, 
there being six children of the deceased, who was killed 
in 1864 during the war. On the trial, a motion was made 
to dismiss the case because no bond as next friend had 
been filed, but the wife having reached her majority, the 
court allowed an amendment to strike out the words, 
““who sues as next friend, etc.,” leaving the action to pro. 
ceed in the names of husband and wife. The action was 
defended, on the ground that the facts did not make the 
defendant an executor in his own wrong, that the pro- 
ceeds of the cotton was consumed in a year’s support of 
the family and the payment of other debts, and that the 
widow, and not her father, administered the whole estate 
without letters and was the wrong-doer, if any wrong had 
been done. The jury found for plaintiffs $75.50, with in- 
terest from the Ist of January, 1866, and defendant ex- 
cepted to the refusal of the court to grant him a new 
trial. 

1. We think that the representative character in which 
plaintiff sued could be stricken, and the case proceed in 
the name of husband and wife. Code, $3487. Therefore 
there is no error in overruling the motion for a new trial 
on that ground. 

2. However the law may have been before the Code, 
debts paid by an executor de son tort cannot now be set 
off by him against a distributee of the estate, if paid vol- 
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untarily, and the motion on this assignment of error was 
properly overruled. 2 Blackstone’s Com. 508 ; Code, §2441, 
25 Ga., 537; 38 /b., 264. 

3. Was the verdict against law and without evidence 
enough to support it ? 

We think that there is testimony enough to charge de- 
fendant as executor de son tort. By request of his daugh- 
ter, he sold the cotton and turned over the proceeds to her, 
and that act made him executor in his own wrong. 12 
Ga., 588; 2d Blackstone’s Com., 507. 

But the Code and the ruling in 38 Ga., 264, allow him 
to set off the year’s support, if the widow got the pro- 
ceeds of the cotton. This widow had six children, from 
some ten years old down, one born after the death of 
her husband, but two hogs and a little corn, and forty 
dollars in money ; for what a child ten years of age said 
about greenbacks in Georgia in 1864 amounts to nothing. 
Her father sold the cotton, at her request, and gave her all 
the proceeds, which she used for the family, except $150.00 
paid to creditors of her husband by her and her father at 
her request. Corn was $2.00 per bushel, and meat twenty- 
six cents per pound. The estimate put by the Code on 
the year’s support, if the estate be but $500.00, no matter 
what are the debts, is $500.00, (Code, $2571),—and this 
without regard to the number of children. Considering 
the number of children in this family, the condition of 
this widow, enctente when her husband died, and with no 
property left her, and the entire proceeds of this cotton 
with the $40.00 and the two hogs and the little corn would 
not be a high estimate for her year’s support. The only 
witnesses who swore to what would be a reasonable allow- 
ance put it at $700.00. That would leave $50.00 only of 
the cotton, $40.00 in cash, and say $50.00 more for the 
hogs and corn, and we have $14000. Yet the jury found 
$75.00 for the one-sixth, after deducting one-fifth for the 
widow. There is no sufficient evidence to sustain such a 
verdict. It is a hard case on the grandfather; he acted 
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bona fide ; his conduct approximated the case of humanity 
alluded to in Blackstone supra; not a dime went into his 
own pocket; and it is unjust to make him pay, if any- 
thing, one cent beyond what the proof clearly establishes, 
and the inexorable law thereby fixes upon him. A new 
trial is granted. 

Judgment reversed. 


RUMPH vs. TRUELOVE eft ad. 


1. A plea in abatement to the effect that a former suit founded on the 
same cause of action had been brought and dismissed by the court 
for want of prosecution, and that the costs had not been paid be- 
fore the second suit, was demurrable. Such a case is not covered 
by section 3446 of the Code. 

. Where to an action of ejectment on a joint demise by a number of 
plaintiffs an equitable plea was filed, which affected the plaintiffs 
differently, the joint demise did not prevent a several verdict for 
the plaintiffs for a part of the land based on the rights of some of 
them. 

3. An administratrix whose letters had abated by marriage could not 
sell property of the estate and pay debts of the intestate, so as to 
bind minor distributees by her contracts ; nor could the ordinary 
render such contracts binding upon them by his approval. 


Ejectment. Administrators and Executors. Estates. 
Minors. Practice in the Superior Court. Before Judge 
LESTER. Lumpkin Superior Court. April Term, 1880. 


To the report contained in the decision it is only neces- 
sary to add that the fifth ground of the motion for new 
trial was as follows: Because the court charged the jury 
that if they found that the widow made a deed to this 
land within one year from the date of letters of adminis- 
tration, this would be an election to take a child’s part, and 
such deed would convey her one-fifth interest; and in 
that case, if they found that the remaining four-fifths were 
in the remaining plaintiffs, they could find a verdict for the 
plaintiffs for four-fifths of the land in dispute. 
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PRICE & BAKER; H. H. PERRY, for plaintiffs in error. 


No appearance for defendants, 


CRAWFORD, Justice. 


The plaintiffs in the court below, as the heirs at law of 
Miles G. Pearson, brought their action of ejectment to re- 
cover certain lots of land therein described, in the posses- 
sion of and claimed by G. W. Rumph. Pearson died 
seized and possessed of the lands involved in this litiga- 
tion; his widow and four children were his heirs ; she was 
appointed his administratrix, but marrying shortly there- 
after, her letters abated ; she afterwards sold and convey- 
ed the land, her husband joining in the deed, and recited 
therein the above facts, and also procured the written 
consent of the ordinary to the said sale. | 

The defendant filed a plea in abatement, alleging that 
a former suit by the same parties, and for the same cause 
of action, had been commenced and dismissed for the want 
of prosecution, and that this suit had been brought with- 
out the payment of costs in that suit. 

The general issue and an equitable plea was also filed. 
The latter set forth that the land was sold to pay debts 
due by deceased, and to maintain the children; that the 
ordinary approved the sale, and that the money received 
was so used; that it would be inequitable to recover the 
land without refunding the same. The defendant prayed 
that one-fifth interest in the land be decreed to be defen- 
dant’s, and that four-fifths be likewise confirmed in him, 
or sold, and after paying $400.00 and interest to him, the 
remainder be paid over to the plaintiffs. 

The plea in abatement was dismissed on demurrer, and 
the case was tried upon the remaining pleas. The jury, 
under the charge of the court, found four-fifths of the land 
for the plaintiffs, and the defendant moved for a new trial 
upon the following grounds, in substance— 
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(1.) Because the verdict was contrary to law and con- 
trary to evidence. 

(2.) Because the court sustained the demurrer to defen- 
dant’s plea in abatement. 

(3.) Because the court, after all the testimony was in, 
ruled out that part of it relating to the payment of the 
notes of the deceased where they were not produced, or 
their absence accounted for. 

(4.) Because the court erred in charging the jury that 
they might find four-fifths of the land in favor of the 
plaintiffs ; whereas the demise being joint, it was neces- 
sary to show title in all the lessors. 

(5.) Because the court refused to charge the jury that 
if any of the purchase money were applied to the payment 
of the debts of Pearson, then the plaintiffs cannot recover 
the land without reimbursing the defendant, and in charg- 
ing that before they can be called on to reimburse, it must 
appear that they had received a year’s support from the 
estate of Pearson, provision for the family for tweive 
months being preferred in law to all debts against the 
estate. ‘ 

Whether the first ground of the motion for a new trial 
be well taken, depends upon the questions of law made, 
and whether they were correctly ruled by the court. 

1. The plea in abatement rested on section 3446 of the 
Code, but was not covered by its provisions. To fall 
under that section there must have been a non-suit by 
the court, or a dismission, or discontinuance by the plain- 
tiff himself. It is shown by the plea that the former suit 
was dismissed by the court for want of prosecution, and 
whilst it might well be, it is not included within the 
grounds requiring the prepayment of costs to entitle a 
plaintiff to recommence his suit. The demurrer, there- 
fore, was properly sustained. The third ground of the 
motion may be considered in connection with the fifth. 

2. Whatsoever might be held to be the rule as to a joint 
demise, where the general issue only is pleaded, it is unnec- 
essary in this case to decide, as under our liberal practice 
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equitable pleas involving other matters than title may be 
introduced and adjudicated. This very right necessarily 
abrogates any such common law rule; therefore, the judge 
under the pleadings before him committed no error in 
directing the jury as to their finding 

3. The question made in the fifth ground involves the 
right of one who is wholly unauthorized by law, either as 
administratrix or guardian, to sell the land in which these 
minor plaintiffs were interested, and bind them by her 
contract to respond for debts out of the same, when neither 
they nor their ancestor were legally represented in such 













sale. 

Our judgment of this conveyance is, that as to the 
children it is void, neither the mother, her husband nor 
the ordinary having any legal right to divest that title 
which the law cast on them in the way in which it was 
done. And further that they cannot be held to account, 
under the facts of this case, for any debts illegally paid by 
one unauthorized to assume such liability for them. There 
being no error in refusing the motion for a_ new trial, the 
judgment is affirmed. 

Judgment affirmed. 
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1. Where an absolute deed was made and possession delivered there- 
under, a subsequent suit by the feoffor against the feoffee on the 
ground that the deed was in fact a security for a debt, made so that 
the creditor could sell the land, reimburse himself, and pay the bal- 
ance to the debtor, and that he had failed so to do, but had rented 
the land and afterwards sold it, but never paid the debtor anything, 
was demurrable, no fraud, accident or mistake being alleged as to 
the making of the deed. 

. An amendment to such a declaration to the effect that the plaintiff 
authorized the defendant to sell the land, settle the outstanding 
debt, and turn over the balance to him, that the defendant had sold 
the land, realizing $400.00 above the amount due on the notes, 
which he failed to pay over, introduced a new and distinct cause of 

action, and was demurrable. 
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Contracts. Actions. Amendments. Deeds. Before 
Judge LAWson. Monroe Superior Court. August Term, 
1880. 


Reported in the decision. 


JOHN RUTHERFORD; W. D. STONE, for plaintiff in 
error. 


BERNER & TURNER, for defendant. 


CRAWFORD Justice. 


James G. Hall, in December, 1875, made Smith Waller 
an absolute deed toa tract of land known as the Bivins 
place, and put him in possession thereof. In 1879, he 
brought suit against Waller, alleging in substance, that 
being indebted to him about $1,800.00 at the time above 
mentioned, and desirous of paying it, he executed the 
deed named, but that it was only for the purpose of allow- 
ing Waller to sell the land, pay himself and then turn 
over to him the excess, which they thought would amount 
to about $700.00. But that Waller immediately rented 
out the land for the ensuing year, and afterwards sold it, 
and had never paid him over anything. That in making 
a deed he confided in Waller’s christian character, and his 
assertion that he would sell the land in a day or two and 
pay him the excess. On demurrer this declaration was 
held bad, and the plaintiff offered an amendment, alleg- 
ing substantially that he had authorized Waller to sell the 
Bivins land for what he could get, pay the notes and re- 
turn the overplus to plaintiff, and that he had sold the 
land, realizing $400.00 above the amount due on the notes 
which he fails to pay over. 

This amendment was demurred to, upon the ground 
that it introduced a new and distinct cause of action, which 
was sustained by the court, and to both of which rulings 
the plaintiff excepted. 
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We think that there was no error in the judgment of 
the court on these demurrers. 

1. The original declaration showed a written contract 
under seal between the parties, which by all the rules of 
law is held to contain the fina! agreement, and to have 
merged into it all preceding negotiations upon the subject. 
To hold this declaration good, therefore, would be to allow 
parol testimony to engraft upon a deed a new and addi- 
tional contract, which the plaintiff does not allege was 
intended tu have been inserted by either of the parties 
thereto, or was agreed to and omitted by mistake. The 
deed is a clear, definite and specific contract, and parol 

. evidence is inadmissible to attach a stipulation thereto, to 
vary its terms or affect the rights of the parties thereun- 
der. 61 Ga., 262; 62 /b., 332; Code, $3762. 

The fraudulent conduct alleged against the defendant 
in this declaration does not claim that the written con- 
tract did not contain all that was to have been embraced 
in it. With no other pleadings therefore, it is insufficient 
to authorize the maintenance of the suit, even with parol 
proof to sustain it. 50 Ga., 211; 60 /b., 159. 

2. The amendment made a new case, which was the 
refusal of an agent to pay over money due his principal 
after deducting what was due himself, and of course be- 
ing a different cause of action, although it. might bea just 
and legal claim, was totally variant from that in the orig- 
inal suit, and was demurrable. 

Judgment affirmed. 











































THE GEORGIA RAILROAD vs. SPEARS. 






1. A railroad which transports live stock as freight is a common car- 
rier as to such freight, and is liable as in other cases except for dam- 
ages resulting from the act of God, the public enemy, or of the ani- 
mals themselves, unless the carrier has further protected itself by 
contract. 

. A common carrier of such freight may limit this liability in respect 

thereto by special contract. 










Nv 
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(a) The liability of the carrier cannot be limited by a mere notice in 
the bill of lading ; but if a special contract be incorporated in the 
bill of lading, and signed by both parties, it is sufficient. 

. A contract by a shipper of live stock that, in consideration of a free 
pass for himself over the road, he would assume all risk of loss or 
damage to the stock, except such as might be caused by collision 
or running off the track, was neither unreasonable nor contrary to 
public policy. 


Railroads. Damages. Negligence. Contracts. Com- 
mon Carriers. Before Judge SNEAD. Richmond Supe- 
rior Court. October Term, 1880. 


To the report contained in the decision it is only neces- 
sary to add that the following were among the grounds 
of the motion for new trial : 

(1.) Because the court refused to charge the following 
request of defendant's counsel: “ That the defendant is 
not a common carrier of animals unless it holds itself out 
as such; and not being a common carrier as to animals, 
it is bound only to exercise ordinary diligence in their 
transportation.” 

(2.) Because the court refused to give the following te- 
quest of defendant’s counsel without qualification: “If 
the defendant furnished a suitable car, and if the animals 
were properly loaded on the car, and no accident happen- 
ed to the train or to this particular car, and this mare was 
injured by no defect in the car or fault in the loading, or 
mismanagement of any part of the train, the defendant is 
not liable,” 

To this the court added after the word “train,” the fol- 
lowing: “ Or other like acts of negligence of the officers, 
of the railroad, or want of diligence on their part.” 


Jos. B. CUMMING, for plaintiff in error. 


J. S. & W. T. DaAvipson, for defendant. 
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CRAWFORD, Justice. 


James J. Spears brought suit against the Georgia Rail- 
road and Banking Company, to recover the value of a cer- 
tain mare alleged to have been lost from improper care 
and management in the loading, shifting, and caring for 
her in transit from Atlanta to Augusta on its said railroad. 

The defendant pleaded the general issue, and special 
pleas that it was not a common carrier of live freight, and 
was bound as to such freight only to ordinary diligence ; 
that defendant was not guilty of any degree of negligence; 
that the obligation of defendant was this and no more, 
viz: To furnish proper cars and conduct them skillfully, 
and that defendant had done this and brought its train, 
including the car on which this animal was shipped, with- 
out accident, and on schedule time, to Augusta; that the 
mare died of disease, or was injured by reason of her own 
natural propensities or those of the animals with which 
she was transported. 

The testimony, as disclosed by the record, shows that 
the plaintiff, through his agents, Wooten & Co., shipped 
nineteen mules and three horses, on a through bill of lad- 
ing, issued by the Nashville, Chattanooga and St. Louis 
Railroad Company, from Nashville to Augusta, October 
19th, 1877. This bill of lading contained the following 
provision among others, to-wit : 


“Whereas, the Nashville, Chattanooga and St. Louis Railway and 
connecting lines transport live stock only at first-class rates, except 
when, in consideration of a reduced rate in car load, the owner and 
shipper assume certain risks, specified below; now, in consideration 
of said railroads agreeing to transport the above described live stock 
at the reduced rates of $120 per car load, and a free passage to the 
owner or his agent on the train with the stock, the said owner and 
shipper do hereby assume and release the said railroads from all in- 
jury, loss and damage, or depreciation which the animals or either of 
them may suffer in consequence of their being weak, or escaping, or 
injuring themselves or each other, or in consequence of overloading, 
heat, suffocation, fright, viciousness, or being injured by fire, or the 
burning of any material while in the possession of the companies, and 
from all other damages incidental to railroad transportation, which 
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shall not have been caused by the fraud or gross negligence of said 
railroad companies. 

And it is further agreed that the said owner or shipper is to load 
and unload and transfer said stock, with the assistance of the compa- 
nies’ agent or agents, at his or their own risk.” 


This bill of lading was headed, in large letters, much 
more conspicuous than any other printing or writing on 
it: “Live Stock Contract.” Across its face was printed, 
in conspicuous red letters: “it is agreed and understood 
that the terms of this vontract apply to any and all roads 
which are a party to this rate.” 

The animals came to Atlanta, and were there unloaded 
and fed by O. H. Jones, livery stable keeper. They were 
reloaded on the car of the defendant. O. H. Jones, him- 
self, or by his agent, procured a free pass for plaintiff from 
Atlanta to Augusta, and on receiving said pass, signed a 
special contract. The contract read as follows: 


OFFICE OF GEORGIA RAILROAD COMPANY, 
ATLANTA, GA., October 22, 1877. | 


“ Received of Edw. A. Werner, agent of Georgia Railroad and 
Banking Company, at Atlanta, certificate of free passage on the train 
of Georgia Railroad from Atlanta to Augusta. The consideration for 
which is that I am to assume all risk of loss or damage to the stock 
between Atlanta and Augusta, loaded in car No. 112, except such as 
may be caused by collision of train or running off the track. 

J. J. SPEARS, 
per O. H. Jones.” 


Plaintiff received the free pass mentioned in the con- 
tract from O. H. Jones, and traveled on it from Atlanta to 
Augusta. : 

The train on which the stock was shipped reached Au- 
gusta on time. The mare on the way was discovered to 
be lying down and groaning. Efforts were made to get 
her up, but they failed, and she reached Augusta ina 
dying condition, and died in the company’s possession. 
The jury on the trial rendered a verdict against the com- 
pany for the value of the mare; a new trial was moved 
and refused, and the defendant excepted. The questions 





FEBRUARY TERM, 1881. 489 


The Georgia Railroad vs. Spears. 


of law made by this record arise on the liability of the 
company under the facts as hereinbefore set out. 

1. Transportation of live stock by common carriers over 
land was unknown to the common law; hence in fixing 
their liability it was done with reference to the nature 
and kinds of property generally transported. To apply 
the same rigid rules to animate property, possessing the 
power and oftentimes the will to cause injuries and losses 
in consequence of its own vitality, would be extending 
the rule beyond reason and justice. To establish, there- 
fore, a just and proper legal liability in such cases, has 
been the subject of much labor and consideration by the, 
learned judges who have been called upon to deal with it. 

At common law the only exceptions to the liability of 
the common carrier for losses were, where they occurred 
by the act of God or the public enemy. But to these 
have since been added cases where the goods were lost by 
their own decay, from an inherent infirmity, or by the 
fault of the owner himself. And still later, and “from 
the necessity and justice of the case another exception 
has been introduced in favor of the carrier of live stock, 
of accountability for its loss or injury resulting from its 
own uncontrollable vicious propensities, and the damages 
incident to its carriage from its inherent natural charac- 
ter.” So that it now seems to be settled, that a carrier of 
living animals as freight is a common carrier as to such 
freight, and liable as such with the foregoing exception. 
That is to say, he is liable as in other cases, except from the 
act of God, the public enemy, or of the animals themselves, 
unless he has further protected himself by contract. 14 
N. Y., 570; Hutchinson on Carriers, section 222 ; 6 Otto, 
258; 111 Mass., 142; 52 N. H., 255; 21 Mich., 166; 4 
Am. Railway Rep., 418; 3 Wood’s Rep., 380. 

2. The right of limiting the carrier’s liability by con- 
tract was at first denied to him, and was so ruled by the 
supreme court of New York. 19 Wendell, 234 and 251. 
But when the question came before the supreme court of 
the United States, in the case of the New Jersey Steam 
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Navigation Company vs. The Merchants Bank, that court 
unanimously held that a common carrier might restrict 
his liability by special contract, and this is now the set- 
tled law of most of the states. 6 How., 344. 

It is also settled that whilst this may be done, it is never 
allowed by a mere notice, but must be upon a special or 
express contract. This rule has been incorporated into 
our statute law. Code, $2068. 

In the case before us the liability turns not upon the 
ordinary liability of the common carrier, but upon special 
contract, and in such cases the latter must control. The 
testimony shows that the plaintiff, by his agents, shipped 
with other stock the mare in question, upon a through 
bill of lading, in which it was agreed, in consideration of 
reduced rates and a free passage to the owner or his 
agent on the train with the stock, to assume, and release 
the railroads from, all injury, loss and damage, or depre- 
ciation which the animals might suffer in consequence of 
their being weak, escaping or injuring themselves or each 
other, or from overloading, heat, suffocation or viciousness, 
and from all other damages incidental to railroad trans- 
portation, and not caused by the fraud or the gross negli- 
gence of the companies. This bill of lading was signed 
by both parties, and yet the question is, was it a binding 
contract? It would not be doubted but from the fact of 
its being incorporated in the bill of lading. 

Under our statute, notices given by entries on reccipts 
will not limit the carrier's liability ; it requires an express 
contract. Although, therefore, receipts and bills of fad- 
ing might be covered all over with notices limiting the 
liability of the carrier, they fer se would amount to noth- 
ing. But if the parties make a special contract to that 
effect, it will not be set aside because it may have been 
inserted in the receipt—the question in such cases being, 
was there an express contract, and not where it was 
put. 37 Ga., 633,4,5; 42 /0., 490. 

3. The contract set out in this testimony when estab. 
lished binds both parties, and each one must be govern- 
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ed by its terms. But even if this contract were out of 
the way, or was without binding force, that which was 
made at Atlanta is without the objection offered to this, 
and puts out of all dispute the question of its validity 
because of being in a receipt. It provides that in consid- 
eration of a free passage on the train of the Georgia rail- 
road from Atlanta to Augusta, the plaintiff assumes all 
risk of loss or damage to the stock between those points, 
except such as may be caused by collisions or running off 
the track. The liability of the railroad is fixed by this 
contract ; the rights of the shipper are fixed by it ; and if 
it is neither impossible, immoral, unreasonable nor illegal, 
it must be enforced. 

But it is insisted by counsel for the defendant in error, 
that it is unreasonable and against the public policy. We 
think that so far from its’being unreasonable, it is on the 
contrary a proper and reasonable bargain, which was but 
just to the railroad, in view of the nature, character and 
disposition of the freight itself. A free passage on the 
stock car or train was given the party from Nashville to 
Augusta, that he might supervise and control the manage- 
ment of his stock in the car, and protect it by his own di-. 
rections, from injury or damage, by’ reason of its very ca- 
pacity to produce suc: results. 

When, therefore, the shipper at Atlanta made a new 
contract, by which he was to take the passenger train, and 
abandon the stock train, it was but fair and right that the 
company should insist if he did so, that he should “ as- 
sume all risk of loss or damage to the stock between At- 
lanta and Augusta, except such as may be caused by col- 


lision of trains or running off the track.” Neither is it - 


contrary to public policy, because the public is more 
vitally interested in the proper and regular running of the 
trains, and the safety with which they are run, than it is 
in the special safety of this particular freight which, from 
its very nature, is exceedingly liable to injury and loss, 
and without any damage to the public even if lost. 

v 66—3! 
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We think, therefore, that in looking at this case in all 
its legal aspects, as presented by the record, that the judge 
erred in taking it out of the contracts made by the parties, 
as well as by his refusal to charge without qualification, 
as requested by defendant’s counsel, that “If the defen- 
dant furnished a suitable car, and if the animals were 
properly loaded, and no accident happened to the train, 
or to this particular car, and this mare was injured by no 
defect in the car, or fault in the loading, or mismanage- 
ment of any part of the train, the defendant is not liable.” 
To this request the judge added: “ Or other like acts of 
negligence of the officers of the railroad, or want of dili- 
gence on their part,” which qualification took the case out 
of the contract, and placed upon the company the carrier’s 
liability when there is no contract, and to our minds was 
error. : 

Our judgment under the law and the facts of this case 
is that the verdict should be set aside and a new trial 
granted. 

Judgment reversed. 


WATTS, administrator, e¢ al. vs. COLQUITT, governor, 
for use. 


. Where a rule absolute has been obtained against a sheriff, and suit 
is brought on his bond upon failure to pay over the amount, the 
sureties can set up any defense to the action which the sheriff could 
have urged to the rule. 

(a) As the sheriff could not have attacked the validity of the process 
under which he collected money in his hands, neither can his sure- 
ties do so. 

. Where error is assigned on the rejection of documentary evidence, 
it should be set out in the bill of exceptions, if the case is brought 
up without a motion for new trial, in order that this court may judge 
of its admissibility. 

(a) From what has been set forth before this court, we cannot say 
that the execution under which the sheriff acted was invalid. 
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Sheriffs. Principal and surety. Evidence. Practice 
in the Supreme Court. Before Judge Hoop. Stewart 
Superior Court. October Term, 1880. 


Reported in the decision. 
R. F. Watts; E. H. BEALL, for plaintiffs in error. 
No appearance for defendant. 

JACKSON, Chief Justice. 


This suit is brought on a sheriff's bond against the ad- 
ministrator of the sheriff and the sureties on his official 
bond. The breach set out in the declaration, is the failure 
of the sheriff to pay over certain moneys collected by him 
on a certain #. fa. in his hands. That the money was col- 
lected by the sheriff is not denied, and that on a money 
rule against him to pay it over, a rule absolute and attach- 
ment was issued and still it was not paid by the sheriff, 
are also admitted facts. 

That the sheriff is liable is therefore clear, and that fact 
is not contested. The sureties, however, defend on the. 
ground that the execution, by virtue of which the money 
was collected is a void process, and that they are not 
bound by the rule absolute against the. sheriff, because 
they were not parties to it, and were not heard thereon; 
and the error assigned is that the court rejected the de- 
cree, bill, etc., on which the execution which raised the 
money issued, as testimony,—holding that the sureties 
were bound by the rule absolute, and that the testimony 
offered did not show the invalidity of the execution. 

1. In 56 Ga., 290, this court held that a tax collector 
who has collected money under orders of the ordinary 
levying county taxes, cannot urge the invalidity ot such 
orders as an excuse for not paying over the money, but 
the court in the opinion delivered by Bleckley, Justice, 
says that “this proceeding is against the collector only, 











494 SUPREME COURT OF GEORGIA. 


Watts, administrator, ef a/. vs. Colquitt, governor, for use. 





no sureties are involved,” thereby intimating that the 
sureties might plead the invalidity of the orders. In 18 
Ga., 56, this court sustained an affidavit of illegality filed 
by a tax collector and his sureties on the ground of the 
invalidity of the order on which the money was collected ; 
and it is difficult to see why the sureties of the sheriff 
should be held to a more stringent rule. It is to be ob- 
served, however, that in the case in 18 Ga., no distinction 
seems to be made between the tax collector and his sure- 
ties. 

The question here is, what effect has this rule absolute 
on the sheriff and on his sureties. That the sheriff is 
concluded by it on a suit on the bond is clear. It was so 
held in ‘the leading case in our reports—7 Ga., 445—and 
there, too, it was held that the sureties could “set up any 
defense which the sheriff himself could in answer to the 
original rule which was taken against him.” So it would 
seem from that case that the sureties could only set up 
such a defense as the sheriff could have done in answer to 
the rule. Could the sheriff, with the money in his pocket 
collected under it, have set up the invalidity of the process 
by which it was brought into court? Certainly not. The 
tax collector was not allowed to do this in the case in 56 
Ga., 290; and to rule that the sheriff could, would seem 
to outrage all reason and principle as well as the clear 
public policy to allow no agent of the public to dispute 
the legality of the means by which he collects money for 
the public, or for any citizen virtute officit. 

In the case of Zaylor et al: vs. Fohnston, governor, for 
the use, etc. 17 Ga., 521, Judge Lumpkin evidently 
thought sureties as well as sheriff were concluded as to the 
breach of the bond by the rule absolute, for he says: “Is 
not his disobedience to the rule absolute such ‘ official 
misconduct’ as constitutes a breach of the bond? Andis 
not the judgment against him conclusive against the sure- 
ties and everybody else of that fact ?” 

But in this case it is not necessary to go so far. It is 
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enough to say that the sureties can set up now what the 
sheriff could have set up in answer to the rule, in defense, 
and as the sheriff could not have disputed the validity of 
the execution on the rule against him, the sureties can- 
not now do so. This accords fully with the rule in 7th 
Ga., supra, and concludes the point made by the sureties 
here. 

2. Besides, the execution is not invalid. It may be 
irregular. The decree, however, is that certain property 
be sold and that this legatee be paid his legacy. We pre- 
sume that the bill would show the amount of it, but it is 
not in the record, and we cannot well say that the court 
erred in rejecting it or the decree based upon it, unless 
that bill and the answers were in the record. 

It was the duty of the plaintiff in error to set it out in 
his bill of exceptions and show thereby the error. It was 
a bill of direction and interpleader, it seems from what is 
said about it, and the issue was whether this legacy and 
another abated, and the decree is that there was no abate- 
ment. 

It was equivalent to a money decree for that legacy. 
The decree, too, is that the specific property be sold to 
pay it and other liabilities, but it is not that the executors 
sell. 

In every view of the case we see no plain path which 
the law makes out for us but to affirm the judgment, and 
require this sheriff and these sureties to pay over the 
money which the rule absolute required him to pay, and 
the neglect and refusal to pay which under that rule was 
a breach of his and their obligation. 

Judgment affirmed. 
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HADDOCK ef al. vs. THE PLANTERS’ BANK OF FORT 
VALLEY. 


1. H. died, leaving a policy of insurance on his life; his widow being 
unable to give the bond necessary for administration, desired the 
assistance of a banking company, filed a petition and obtained an 
order that the bank should collect the insurance and hold it as 
trustee for herself and children; this was done, and $4,000.00 held 
on deposit, drawing seven per cent. interest ; subsequently on the 
joint petition of herself and the bark and under order of the chan- 
cellor, after appointing her as guardian ad /ztem for the minor 
children, to better the investment, the money was invested in the 
capital stock of the bank. 

Held, that such purchase was legal, though subsequently the bank 
failed, it being solvent at that time. 

2. It is immaterial whether an officer of the bank advised her of its 
nnancial condition at the time or not, there being no fraud. 


Equity. Trusts. Sales. Fraud. Before Judge SIM- 
MONS. Houston Superior Court. May Adjourned Term, 
1880. 


Reported in the decision. 
W. S. WALLACE, for plaintiffs in error. 


DUNCAN & MILLER; HALL & SON, for defendant. 


CRAWFORD, Justice. 


The facts of this case are that Georgia C. Haddock, the 
plaintiff in error, was the wife of J. R. Haddock, who 
died insolvent, but who had $6,500.00 insurance on his 
life. She was unable to give the bond necessary to be- 
come the administratrix upon the estate or the guardian 
for the minor children, she therefore sought the assist- 
ance of the Fort Valley Trust Company to prevent the 
forfeiture or loss of this money, and earnestly desired its 
appointment as trustee for herself and guardian for her 
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children. By her petition in chancery she set forth these 
facts, and alleged that the said funds were held in trust 
to be administered by a court of chancery, and prayed the 
appointment of the said company as trustee and guardian 
for the management of the said fund; that it have full 
power to collect and to invest it in lands, to make loans, 
or to purchase bank, railroad or factory stock as might be 
deemed the most advisable. 

The chancellor granted the prayer of the petitioner and 
ordered the collection and the investment, or the holding 
the money for further direction by the chancellor. After 
this, upon the joint petition of the said Georgia C. Had- 
dock and the president of the company, it was repre- 
sented to the chancellor that $4,000.00 of the money had 
been collected and placed on deposit by said company 
with an interest rate of seven per cent. per annum, and 
that if the same were invested in the capital stock of the 
company it would increase its value and pay a larger in- 
come, therefore they prayed an order requiring the invest- 
ment made. In this petition Georgia C. Haddock further 
prayed her own appointment as guardian ad litem, and 
that the dividends arising from the investment be paid 
over for their joint support and maintenance. 

Under this petition the chancellor ordered the appoint- 
ment ad litem, and upon her recommendation and consent 
as guardian directed the investment made, as well as that 
the dividends be paid over for the support of the cestuz 
que trusts. 

It appears from the record that the investment paid an- 
nual dividends amounting to from nine to sixteen per cent. 
per annum for five consecutive years, but afterwards they 
ceased to do business and proceeded to wind up their 
affairs. Mrs. Georgia C. Haddock was then appointed 
trustee for this trust and she demanded in settlement 
thereof the original amount of money less the sums be- 
fore that time received by her. Having received in divi- 
dends on her stock nearly $1,600.00, she was offered her 
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certificates of stock for the remainder, which she declined 
to accept, but filed this bill against the company for an 
account and settlement, claiming the unpaid balance of 
the original sum received. 

The equity of her bill rested alone upon the ground 
that the investment was illegal and unauthorized. By 
subsequent amendment she further insisted upon her 
equitable right to recover upon the ground that at the 
time of the investment she had no information as to the 
condition of the company by any officer thereof. 

The answer of the defendant sets up no material facts 
differing from those alleged in the bill, and the parties re- 
serving the right to go to the jury upon one point only, 
submitted all the questions of law and the remaining 
questions of facts to the chancellor for his decision. 
Upon hearing the case he held and decreed in favor of the 
defendant, and that upon the fact reserved it was imma- 
terial how that might be, it could not change the decree. 

To this finding and decree counsel for complainant ex- 
cepts. The questions, then, for our decision are whether 
the investment was illegal and whether the fact that she 
had no information from any officer of the company as to 
its condition at the time of the investment is material to 
the issue on trial. 

1. By the 2330th section of the Code it is provided 
that any trustee holding trust funds may invest the same 
in stocks, bonds or other securities issued by the state. 
Any other investment of trust funds must be made under 
an order of the superior court, either in term or granted 
by the judge in vacation, or else at the risk of the 
trustee. 

In this case, upon the petition of this complainant for 
herself and by her consent as guardian ad /ttem for her 
children, the judge of the superior court directed this in- 
vestment to be made, and by his order, as the law re- 
quires, it was done. But it is said that under §2186 of 
the Code the company should not have been the seller. 
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This is in no sense such a case as therein provided against. 
The principal here had full knowledge of all the facts, 
and the sale had the specific authority of judicial sanc- 
tion. 

2. Upon the second question the testimony shows that 
there never was a transaction of this sort freer from fraud 
or deception, and that for several years after the invest- 
ment the company was both solvent and prosperous, and 
that the same was made by the complainant herself under 
_ the advice of her counsel, and not by any stockholder or 
officer of the banking company; that no officer of the 
company gave her any information as to its condition 
when the investment was made in the absence of any alle- 
gations of insolvency or fraudulent representation. This, 
though true, could not change the result. We think, 
therefore, that the finding and decree was right on both 
points. 

Judgment affirmed. 


THE CENTRAL RAILROAD vs. SEARS. 


[Sraer, Justice, having been of counsel, did not sit in this case. Judge Simmons, of 
the Macon circuit, was designated to preside in his stead.] 


In an action by a widow for the homicide of her husband, it was error 
to instruct the jury as matter of law that they should add interest 
to whatever amount of damages they might find at the date of the 
homicide. The question of increasing damages in such a case was 
for the jury. 


Railroads. Damages. Charge of Court. Before H. 
K. McCay, Esq., Judge pro hac vice. Spalding Superior 
Court. August Adjourned Term, 1880. 


Reported in the decision. 


A. R. LAWTON; JOHN I. HALL, for plaintiff in error. 


B. H. HILL & Son; R. H. JOHNSON; E. W. BECK, for 
defendant. 
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SIMMONS, Judge. 


Mary J. Sears, the defendant in error, instituted her 
action in the superior court of Spalding county, to recover 
damages for the homicide of her husband, Joseph G. Sears, 
by and through the carelessnes and negligence of the 
agents and servants of the corporation, the plaintiff in 
error. It appears from the record that said Sears was 
also an employé of said corporation, and was the conduc- 
tor of the train at the time of his death. The declaration 
alleges, however, that his death was caused without fault 
or negligence on his part, but by the fault and negligence 
of his co-employés. 

At the August term, 1880, of Spalding superior court, 
a trial was had before the Hon. H. K. McCay, judge pro 
hac vice, and the jury returned a verdict in favor of the 
plaintiff, for the sum of six thousand two hundred and 
seventy dollars. A motion for a new trial was made by 
the defendant on several grounds, which are set out in the 
record ; the motion was refused and the defendant ex- 
cepted, and assign as error the refusal to grant said new 
trial upon each and all of the said grounds. 

In the view we have taken of the entire care, it is un- 
necessary for us to pass upon any of these grounds except 
the fourth, which is as follows: 

4th. Because the court erred in charging the jury as fol- 
lows: “I have been requested by counsel for defendant 
to charge you upon the subject of increasing the damages 
in this case on account of the fact that much delay has 
been caused by the defendant in thiscase. Ido not see 
why this case is in any manner different from other cases, 
and if the plaintiff is entitled to recover damages she was 
entitled to that amount at the time of the death ot her 
husband ; say, for instance, should you find six thousand 
dollars damages, or any other sum, on the principles indi- 
cated, then I charge you that you may calculate the in- 
terest on that sum from the time of the death of Mr. Sears 
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up to the present time, and when you do this you may 
add the interest to the principal, and should not keep the 
same separate, but should bring in your verdict for the 
two amounts added together as damages, should you find 
for the plaintiff; for I hold the law to be that the plaintiff 
is entitled to interest on the amount of damages to which 
she is entitled if you find in her favor.” 

The charge of the court complained of asserts the legal 
proposition that the plaintiff, as a matter of law, has 
a right to interest on whatever damages the jury may 
find she is entitled to. We think that was error. It is 
held in actions of ¢or¢ the jury may in their discretion cal- 
culate interest on the damages actually sustained, and add 
it to their verdict, but it has long been a controverted 
question, whether. in actions of fort interest should be 
given as matter of right in addition to the damages. 

In trover and conversion, where property has been taken 
and converted, the plaintiff has been considered as enti- 
tled to have interest calculated by the jury and added to 
the actual damage, thus making the full measure of his 
rights, but this rule has never been applied, as far as we 
can ascertain, to other classes of ¢or¢s where no property 
was taken or involved, and where the question was one of 
damages purely unliquidated and to be assessed by the 
jury. The rule, even in cases where property is involved, 
is to leave the question to the jury, not only as to the 
damages but the interest. See Hilliard on Remedies for 
Torts, page 506~—7, and cases there cited ; also, 45 Barb., N. 
Y. R., page 41. 

In 45 Barbour, the court say: ‘‘ Where the jury are in- 
structed on an action for negligence to award the damages 
the plaintiff has sustained, the court may leave it tothem 
to say whether on such damages the plaintiff is entitled to 
interest; but it is erroneous to instruct them, as matter of 
law, that the plaintiff is entitled to recover interest on the 
damages.” 

“‘ Interest is recoverable as matter of law, where it can 
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be claimed by way of contract, or as damages which the 
party is legally bound to pay for the detention of money 
or property improperly withheld; but where it is imposed 
to punish negligence, tortious, or frandulent conduct, it is 
a question within the discretion of the jury.” Notes to 
the case of Selleck vs. French, 6 American Decisions, page 
196, and cases there cited; also notes to same case, I 
American Leading Cases, page 511. 

In the case at bar the damages claimed were uncertain 
and unliquidated. The plaintiff below sued for forty 
thousand dollars. The defendant denied any indebtedness 
or any liability. The jury alone could determine the issue 
between them. Until the jury has passed upon the issue 
in accordance with law, the amount to which she is en- 
titled, if anything, remains unliquidated, and as we have 
seen does not bear interest. We do not say that the jury, 
in reaching the amount of damages, when they have first 
determined under the law and the evidence that she is en- 
titled to recover, would not be authorized to consider the 
length of time from the homicide to the trial, the charac- 
ter of the injury, the conduct of the defendant’s agents, 
and all other circumstances connected with the injury, in 
order to arrive at the proper amount of damages. It being 
for the jury to find the damages, it was error in the court 
to charge them, as matter of law, that the plaintiff was 
entitled to have the verdict supplemented by interest from 
the death of Sears to the trial; so we grant a new trial, 
reversing the decision of the court below refusing to grant 
the new. trial as prayed for. 

Judgment reversed. 
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DEAN eft al. vs. HEALY. 


Pilots are not public officers or civil officers so as to be subject to writs 
of guo warranto. Their licenses, as well as the requisites to ob- 
tain them, are but safeguards for the protection of the marine com- 
merce of the state, and are similar to other licenses. 


Pilots. Officers. Quo Warranto. Before Judge FLEM- 
ING. McIntosh County. At Chambers. December 2oth, 
1880. 


Reported in the decision. 
GARRARD, MELDRIM & FRASER, for plaintiffs in error. 


W. R. GIGNILLIATT ; LESTER & RAVENEL, for defend- 
ant. 


CRAWFORD, Justice. 


On the 2d day of November, 1880, Thomas F. Healy 
was licensed as a pilot for the port of Darien, and re- 
ceived a certificate as such from the commissioners of 
pilotage for the said port. James Dean and eleven other 
pilots sued out a writ of guo warranto requiring the said 
Healy to show cause why his said license or certificate as 
pilot should not be declared null and void, and why judg- 
ment of ouster should not be rendered against him as such 
pilot. — 

In response to this writ the defendant showed for cause 
that the allegations therein set forth did not make such a 
case as authorized a judgment of ouster or any other 
judgment against him. The judge below, after argument 
had, sustained the demurrer, and the relators excepted. 

The only question presented by this record is whether 
a pilot in the port of Darien is a public officer within the 
meaning of §3203, or a civil officer under §3206 of the 
Code. 
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A pilot is one who steers a ship or vessel, a guide, and 
in no sense exercises or discharges the functions of a pub- 
lic office. No portion of the sovereignty of the country 
attaches to his position or duty. It is neither legislative, 
executive nor judicial, and does not, therefore, fall legit- 
imately within the scope of a guo warranto information 
as to public officers. High Ex. Legal Rem., §625; R. 
M. Charlton, Rep., 302, 310. 

It is, however, insisted that $3206 enlarges the guo war- 
ranto proceeding and extends it to any civil officer of the 
state to determine his right to his office. This is true, 
but the mere fact that the state, desirous of conducting 
vessels safely in their arrival and departure from her ports, 
will not allow any but competent persons to guide them, 
is but one of her numerous regulations to give protection 
to the public interests. Commissioners of pilotage, there- 
fore are empowered to license such persons of good char- 
acter as they shall think most fit to act as pilots. 

A certificate or license to engage in this pursuit does 
not constitue the person a civil officer any more than the 
license to a physician, druggist, dentist, peddler, pawn- 
broker, liquor dealer or auctioneer does. It is but a safe- 
guard provided for the benefit and security of her mer- 
chant marine interests, just as the like protection is given 
against imposition from incompetent or bad men who en- 
gage in other avocations requiring license. 

The judgment of the court below was, in our opinion, 
right, and must be sustained. 

Judgment affirmed. 





FEBRUARY TERM. 1881. 





Jones e¢ a/., executors, vs, Freidenburg & Co. 


JONES ef al., executors, vs. FREIDENBURG & COMPANY. 


Two rooms were situated on the fifth floor of a building, and had a 
bath-room and water-closet appurtenant to both. One of the rooms 
was rented to and in the exclusive possession of a tenant, the other 
was not, but remained in the control of the landlord, although he 
allowed the tenant to carry the key to a door which opened into a 
hall-way common both to the occupied and unoccupied room. Dam- 
age occurred to tenants on floors beneath by careless use of the 
bath-room : 

Held, that under the decision in 63 Ga., 612, the landlord was liable, 
although not personally concerned in such negligent use. 


Landlord and tenant. Damages. Negligence. Before 
Judge HARDEN. City Court of Savannah. July Term, 
1880. 


Reported in the decision. 
J. R. Saussy, for plaintiffs in error. 


CHISHOLM & ERWIN, for defendants. 


CRAWFORD, Justice. 


The defendants in error rented the first four stories of 
a building in the city of Savannah, in which they were 
carrying on a grocery business. Their goods suffered dam- 
age by reason of an overflow from the water-closet and 
bath-room in the fifth story, and they brought suit against 
their landlord to recover their losses. Under the evidence 
the judge, sitting as court and jury, found for the defen- 
dants, and the case was brought to this court, where the 
judgment below was reversed and a new trial ordered. 
Upon this new trial the judge, sitting as before, decided 
the case in favor of the plaintiffs, and for the sum of 
$681.67, to which finding the defendants excepted, and 
complain of the same as error. 

The questions of law involved in this case were ruled 
in 63 Ga., 612, and are, 
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First, that where a tenant on a lower floor is injured 
by the flowing of water from the bath-tubs and water-fix- 
tures situated above, he has a right of action against the 
landlord, if the overflow results from their improper 
construction, and this liability exists without reference to 
the occupation of the upper apartment by another tenant. 

Second. If the construction be skilfully planned and 
safely executed against overflow, and the upper apart- 
ments are rented to, and in the exclusive control and pos- 
session of, a tenant, then the landlord is not liable, and 
the person damaged must look to his co-tenant for his 
losses, if he can fix negligence upon him. 

Third. Where the upper rooms are not rented to, nor 
in the exclusive control of, a tenant, but both landlord 
and tenant have the right of possession, and neither the 
exclusive right, then the landlord is liable to the tenant 
below. 

The law having been thus settled by this court in this 
case, it is only necessary to inquire whether the landlord 
had parted with his right of possession and control over 
the bath-room, fixtures and apartments from whence the 
damage flowed, as upon this turns the error assigned. 

It appears from the testimony that there were in the 
fifth story two rooms in that end of the building, a north 
room and a south room, separated from each other “ by a 
partition with windows, a glass partition.” At the front 
side, and southwest corner of the north room is cut off a 
little vestibule, and bath-room with water-closet, which 
belonged and were appurtenant to each room, and were 
put in for the common benefit of both. When the south 
room was rented to Brown, nothing was said about the 
water-fixtures, as he had the right to use them by reason 
of his occupancy of the room. He only wanted one of 
the rooms, preferred that and rented it, which gave him 
its exclusive use, with a right simply to use the closet, but 
not exclusively. 

If, then, he had no exclusive right to the closet, there 
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must have been another who shared it with him, and if 
unrented it could have been none other than the landlord. 
Unless, therefore, we are to reverse the judgment pro- 
nounced in this case, or there be some fact to take it out 
of the ruling heretofore made, he would be liable to an- 
swer in damages. 

But it is said that the tenant had the only key to the 
folding doors opening into acommon hall. If that fact 
were true, it did not give him the right of possession to 
both rooms and the closet, to the exclusion of the land- 
lord or any tenant to whom he might rent. By the ruling 
in this case, until the landlord had put the rooms in the 
exclusive possession and control of a tenant, he could not 
discharge himself from liability as the landlord, whose 
duty it was to protect his tenants below from damage from 
that portion of the building over which he had not parted 
with control. : 

Brown rented only one room; from that he could ex- 
clude the landlord but from none other. If the landlord 
allowed him the use of a key which also led into the other, 
his use of the key and the room was the landlord’s, and 
not of right his own Theliability arises from negligence, 
and that there was negligence there is no question. It 
is immaterial whether the landlord did the damage 
by his own act or that of another. As to the bath-room 
and closet, the agent of the defendants, in the court be- 
low, testifies that Brown was not the tenant of that room 
only by reason of its being appurtenent to both north and 
south rooms, that there was nothing said about it on the 
rental. If not the tenant, and he had the access to it, 
then he was guoad hoc the agent of the landlord and he 
must answer for his acts. 

The landlord must see to it that he does not imperil 
the safety of the property of his tenants, by entrusting to 
another the control and management of business that re- 
quires diligence ; if he does, and damage ensues, he will 

v 60—32 
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not be permitted to reply that because it was not hisown 
personal act, he is not to be held responsible. 

We think, therefore, that the decision of the court be- 
low, whatsoever may have been the reasons that prompted 
it, was correct under the ruling in 63 Ga., 612, and must 
be affirmed. 

Judgment affirmed. 


BETTS vs. THE STATE OF GEORGIA. 


. That the court refused to continue a criminal case on account of 

the absence of witnesses, but sent for such witnesses and had them 
brought into court early in the trial, and they were all sworn and 
testified, is no ground for a new trial. 
.) Where, before the witnesses arrived, the solicitor general agreed 
what facts they would testify to, and that he would not controvert 
them, upon their coming into court shortly after the trial hegan, 
there was no error in allowing the agreement to be withdrawn. 

. Ina trial for murder depending on circumstantial evidence, it hav- 
ing been shown that deceased was killed and robbed, and that 
shortly before the killing he had bills of certain denominations in 
his possession, there was no error in allowing testimony that on 
the same day the prisoner had like bills about his person, that he 
endeavored to conceal them by throwing them behind him, and 
when asked about them denied all knowledge of them. 

. Although at the request of defendant’s counsel in a criminal case 
the witnesses had been sworn and put under the rule, yet it was no 
ground for a new trial that a witness who had remained in the court 
room was allowed to testify merely to the correctness of a diagram 
he had made of the scene of the homicide, over defendant’s ob- 
jections. 

(a.) Where the son-in-law of deceased was, on application of the so- 
licitor general, allowed to remain in court to assist in the prosecu- 
tion, the other witnesses having been sworn and put under the 
rule, it was not a good ground for new trial that he was permitted 
to testify over objections of defendant’s counsel. 

. The deceased having been found{dead, apparently killed by blows 
from a blunt instrument, a maul found near him, which did not 
usually remain in that place, his hat found a short distance from 
him, and his shirt with blood upon it, were admissible in evi- 
dence. 
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. Where counsel for one party elicits from a witness part of a con- 
versation in which he engaged, the opposing party is entitled to 
have the balance of the conversation related. 

. It is not a good plea in abatement to an indictment that one of the 
grand jurors who found it had previously been a member of the 
coroner’s jury who sat upon the corpse, and who found that the 
deceased had come to his death at the hands of the present defend- 
ant, and that the killing was murder. 

. The verdict was in accordance with the evidence. 


Criminal law. Continuance. Evidence. Witness. 
Practice in the Superior Court. Indictment. Jurors. 
Before Judge HILLYER. Clayton Superior Court. Sep- 
tember Adjourned Term, 1880. 


Betts was indicted for the murder of H. J. Moore. 
Upon the call of the case he moved for a continuance, 
which was refused. He then pleaded in abatement that 
the foreman of the grand jury who found the true: bill 
had been a member of the coroner’s jury who found that 
Moore came to his death at the hands of this defendant, 
and that the killing was murder. The.plea was overruled 
and the case proceeded to trial. The evidence for the 
state was to the following effect: On October 28th, 1880, 
Moore, who lived in the country, went to town and sold 
some cotton, receiving four twenty dollar bills and one 
ten, including some silver certificates. On his way home 
Betts was seen following his wagon and a short distance 
behind it. Moore drove into his lot and began unhitch- 
ing his horses. Betts was seen to go toward the lot, then 
go to the wood-pile and return to the lot with a maul on 
his shoulder, and shortly after to leave the lot. Withina 
few minutes Mrs. Moore, seeing the horses standing partly 
unhitched, went to the lot and found Moore lying on his 
back, with his skull crushed, his shirt bloody and his hat 
knocked between the feet of the horses. His head had 
evidently been crushed with a blunt instrument, and near 
his head lay a maul. He died in a few minutes after 
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being found. A short time afterward, on the same day, 
the sheriff followed defendant, and on coming up with 
him called to him. Defendant started toward the sheriff 
and threw behind him some money, which proved to be 
$131.00, including four twenty dollar bills and some silver 
certificates. Upon being questioned about it, he denied 
all knowledge of it. After being arrested, he told the - 
sheriff that he would tell him all about it when he fe!t 
better, but never did so. While in jail, a fellow prisoner . 
heard him pray, and in the course of his prayer he said 
that he was sorry that he had hurt the old nan, as he had 
gotten into trouble about it. 
The evidence for the defense was mainly to show that 
_ the prisoner had money amounting to over $100.00 before 
the homicide, and did not obtain that found on him from 
the deceased ; also to show that the prayer of the defend- 
ant, testified to by a witness for the state, was not heard 
by other prisoners near by in the jail. 


The jury found the defendant guilty. He moved fora 
new trial, which was refused, and he excepted. 
For the other facts see the decision. 


W. W. BLAcK; J. S. BOYNTON; W. W. Gay, for 
plaintiff in error. 


CLIFFORD ANDERSON; attorney general; B. H. HILL, 
Jr., solicitor general for the state. 


SPEER, Justice. 


Thomas Betts was, at the September adjourned term, 
1880, of Clayton superior court, indicted for the offense 
of murder. 

The indictment charged him with having, on the first 
of November, 1880, with a large maul and other instru- 
ments likely to produce death, killed and murdered one 
Hilliard J. Moore, in said county. 

When the case was called for trial the prisoner made a 
motion to continue his case for the absence of Leonard 
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King, Colley Freeman, Annie Smith and Kittie Smith, all 
of whom resided out of Clayton county, and made a 
showing what he expected to prove by said absent wit- 
nesses. Officers were despatched for said witnesses and 
the decision on the motion postponed. Two days after, 
one ot the witnesses appeared, and the solicitor general 
and counsel for the prisoner then entered into a written 
admission of what the other absent witnesses would tes- 
tify to, the solicitor general agreeing “not to contro- 
vert the truth thereof.” In an hour or two after the 
trial began the absent witnesses appeared in court, and the 
solicitor general asked permission to withdraw his written 
contract as to what the absent witnesses would testify» 
which the court allowed, and prisoner excepted. 

On the arraignment of the accused, he filed a special. 
plea in abatement to said bill of indictment, alleging 
“that James Waldrup, the foreman of the grand jury, who 
found and preferred said bill, was a member of the cor- 
oner’s jury which sat to inquire into the cause of the 
death of deceased, Moore, and said jury had returned a 
verdict that deceased came to his death by the hands of 
accused, and the act was murder, and that for this cause, 
Waldrup was not a competent juror, and that he ought 
not to be compelled to plead to said indictment.” The 
court overruled said plea. 

Counsel for prisoner then demanded that all of the wit- 
nesses for the state should be sworn and separated from 
each other during their examination. When Tigner and 
Bishop, two of the witnesses for the the state, were, during 
the trial, offered, prisoner objected because they had 
not been placed under the rule, as demanded by counsel, 
and separated from the witnesses testifying. The objec- 
tion was overruled and witnesses sworn. 

Under the evidence submitted and charge of the court, 
the jury found the defendant guilty of murder, where- 
upon his counsel made a motion for a new trial, 

1. Because the court overruled the motion for a con- 
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tinuance on account of the absence of the four witnesses 
named, and when the witnesses appeared allowed the solic- 
itor general to withdraw his consent to the written state- 
ment of what he had admitted they would testify to. 

2. Because the court erred in admitting the testimony 
of Scott Archer about the prisoner’s having money at the 
time of his arrest, and of his having, at the same time, 
attempted to conceal the fact by throwing it off his 
person, there being no evidence that the money belonged 
to the deceased. 

3. Because the court erred in allowing the witnesses, 
Tigner and Bishop, to testify over the objection of de- 
fendant, they having remained in court and heard the tes- 
timony of the other witnesses in violation of the request 
.made at the opening of the case: 

4. Because the court erred in admitting in evidence, 
over objections, a plat representing the scene of the hom- 
icide, and also a maul, bloody shirt and hat, because none 
of them illustrated the issue on trial. 

5. Because the court erred in admitting the testimony 
of Andrew Murphy, over objection of counsel for defend- 
ant, who testified ‘“‘that Nash (a witness) said to him 
(witness) he was going to listen at what defendant was 
saying, and after he had listened, came back and told 
said Murphy that the defendant. had said ‘he was sorry 
he had knocked the old man in the head, for he had got 
into trouble about it.’” 

6. Because the court erred in overruling the plea filed 
by the defendant objecting to the competency of Waldrup, 
the foreman of the grand jury, who returned the bill on 
the ground that he was on the coroner's jury who had re- 
turned a verdict that deceased had come to his death at 
the hands of prisoner, and that the killing was murder. 

7. Because the verdict is contrary to law, to evidence 
and weight of evidence. 

1. We see noerror in the judgment of the court, refus- 
ing the continuance. The court gave time to defendant 
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and sent for the witnesses desired, and they arrived soon 
after the case commenced and were all sworn in behalf of 
defendant, and we do not see any wrong done him either 
by refusing a continuance for the term, or allowing the sol- 
icitor general to withdraw his written consent to the ad- 
mission of the written statements as to what their evidence 
would havebeen. 47 Ga., 591. With the witnesses present 
in court, we doubt whether the written admission was 
proper to go to the jury. 

2, 3, 4. Neither do we discover any merit in the second, 
third and fourth grounds of the motion. It was evident 
from the evidence the deceased was slain and his pockets 
rifled. The proof shows that the morning he was mur- 
dered, and but a few hours previous, bills of a certain 
denomination had been paid hin for cotton he had sold 
the same morning. It was shown that bills severally of a 
‘similar denomination and amount to those received by 
the deceased were found the same evening on the person 
of prisoner, and when arrested he attempted to get rid of 
them by throwing them from his person behind him, and 
when he was asked about them denied all knowledge of 
them; we think the testimony was competent when taken 
in connection with the acts and denial of the prisoner, 
especially when it was proved he had possession of them 
‘when arrested. | 

Neither was there any abuse, of discretion on the part 
of the court in allowing Tigner and Bishop to testify. 
The first merely testified as to the correctness of a dia- 
gram he had made of the scene of the homicide, and 
Bishop, the son-in-law of the deceased, was, on the appli- 
ation of the solicitor general, allowed to remain in court 
to assist in the prosecution by the leave of the court 
granted. So also was the admission of the plat, under 
the proofs made, competent to illustrate the surroundings 
of the homicide. The maul, hat and shirt, the latter 
stained with blood, taken in connection with the character 
of the wounds upon the head of the deceased, were dumb, 
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but none the less truthful witnesses of the manner and 
means by which this inoffensive old man fell at the hands 
of an assassin almost under the shadow of his own roof 
and hearing of his family. 

5. The testimony of Andrew Murphy, which was ob- 
jected to, as set forth in the fifth ground of the motion, 
in his detailing as to what passed between him and one 
Nash, the court in his approval of this ground says: “‘ The 
facts he (Murphy) testified to are a part of the same con- 
versation which had already been drawn out from the 
witness by the counsel for the prisoner, and the court ruled 
that the state’s counsel were entitled to elicit the balance 
of what was said, and allowed him to doso.” Under 
this statement of the circumstances of the admission of 
this conversation between Murphy and Nash, there was 
no error. Where one side elicits a part of a conversation, 
that the other side are entitled to all that was said at the 
time in the same conversation, is too well settled to be 
doubted or questioned. 

6. The court overruled the plea in abatement filed by 
defendant as to the competency of Waldrup asa grand 
juror, who found the bill, because he had served as a juror 
on the inquest held touching the murder of the de- 
ceased, and this is made the sixth ground of the motion. 
So far as our examination has extended, we can find no. 
ruling of this court determining the question here made. 
In other states the rulings on this point are somewhat 
variant. It isa well recognized rule that a grand juror 
who had acted in finding a bill is not competent to sit as. 
a traverse juror on the trial of such an indictment ; and 
in 39 Ga., 118, it was held that a grand juror who had 
found a bill for trespass, was incompetent to sit as a tra- 
verse juror on the trial of the same trespass on the civil 
side of the court. Further, it has been ruled that if a grand 
juror is not qualified under the law to serve as such, 
his presence would vitiate the action of the body. That 
is that a challenge propter defectum would, if maintained, 
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void the accusation; but we find no ruling by this 
court that a challenge propter affectum, or for favor, would 
so operate. Bishop in his work on Criminal Procedure, 
says, “It is widely held, but not universally or on so 
strong a reason, that one who has expressed an opinion 
as to the guilt of the prisoner is not competent to inves- 
tigate his case as a grand juror.” Bishop Crim. Proc., 852. 
3d Wendell, 314; 7 Iowa, 287, and other authorities cited; 
But it has not been held in this state, so far as we have 
been able to find, that a grand juror is disqualified for the 
reason he may have expressed an opinion even in so 
solemn a manner as to do so by the return of a verdict on 
an inquest. 

The constitution has required that “the general assem- 
bly shall provide by law for the selection of the most 
experienced, intelligent and upright men to serve as grand 
jurors.” Article vi. Sec. XVIII, Par. 11. 

The legislature has provided what shall be the qualifi- 
cations of grand jurors. They shall be male citizens of 
this state, above the age of twenty-one and under the age 
of sixty, being neither idiots, lunatics nor insane, who 
have resided in the county six months. In our statutes, 
there are provisions made to test and try the competency 
of traverse jurors; none whatever of the grand jury. 

To hold that a grand juror was subject to challenge 
propter affectum would lead to endless embarrassment in 
criminal proceedings. We presume it rarely occurs that 
a crime, especially of great magnitude, does not elicit 
an expression of opinion from that class of citizens who 
make up the-grand jury; to allow this expression to dis- 
qualify and vacate an indictment would entail endless 
delay and embarrassment in the prosecution of crime, and 
too often secure immunity to the criminal. 

Again, if the expression of an opinion would disqualify, 
then how could a juror act upon facts that came to “his 
knowledge or observation,” as §3917 of the Code requires ? 
It is their duty as grand jurors to make presentments of 
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any violation of the laws “ which they may know to have 
been committed at any previous time.” If an expression 
of opinion, even under oath, would disqualify them, when 
a bill of indictment was quashed or entered nolle prosequi 
for fatal Cefect, how could the same body remedy the de- 
fect by a new bill, if the finding of the first under their 
oaths was such an expression of opinion as would disqual- 
ify them on a subsequent investigation and render them 
incompetent to act again? Their duty under their oaths 
requires them “diligently to enquire and true present- 
ments make.” But if this diligence used in the discovery 
of crime, or their personal observation of the commission 
of crime rendered them incompetent to make presenti- 
meut thereof, then fidelity in the discharge of duty would 
work a practical forfeiture of their position as a juror. 
We cannot hold to a construction that would entail such 
unhappy consequences in the effort to suppress and pun- 
ish crime. 

7. As to the last ground in the motion, that the verdict 
is contrary to law, evidence and weight of evidence, we 
have to say, that the circumstances prove not only the 
* corpus delicti, but link by link bring the mind irresistibly 
to the conclusion that the accused perpetrated the act 
and “are utterly inconsistent with any reasonable hypoth- 
esis than that of his guilt.” Andas the cap-stone to this 
pyramid of proof, the evidence discloses prisoner’s free 
confession in the hour of remorse and guilt, when alone in 
his prison cell he was imploring mercy from Him who 
had commanded “thou shalt not kill.” 

Rarely have the judicial records of this court been 
stained with a crime of deeper dye. An old and inoffen- 
sive man, after selling the produce and receiving the fruits 
of his labor, is deliberately followed from the market town 
to his home by this convicted murderer and assassin, and 
with no other motive than plunder and robbery he pre- 
pares himself with a deadly weapon, enters the horse lot 
of his victim (where he was unhitching his team) and with 
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a blow from behind, crushes the skull of deceased with 
a wound so deadly that the tongue uttered no sound, and 
then seizing his money, flees. If this is not murder, the 
offense is unknown to the law. 

Let the judgment below be affirmed. 


ROBINSON vs. THE STATE OF GEORGIA. 
[SpeeR, Justice, did not preside in this case on account of providential cause.] 


. The court is the constitutional organ to give in charge to the jury 
the law in criminal cases, and it is the duty of the jury to receive 
and accept the law as given them in charge by the court as appli- 
cable to the case, and to apply the law so given in charge to the 
facts, and give a general verdict of guilty or not guilty. In this 
sense they are judges of the law and facts. 

. The verdict is supported by the evidence. 


Criminal Law. Constitutional Law. Charge of Court. 
New Trial. Before Judge ERWIN. Gwinnett Superior 
Court. September Term, 1880. 


Reported in the decision. 

W. E. SIMMONS, for plaintiff in error. 

A. L. MITCHELL, solicitor general, for the state. 
CRAWFORD, Justice. 


The plaintiff in error was indicted for retailing spiritu- 
ous liquors without license, and was found guilty by the 
jury ; he moved a new trial upon several grounds set out 
in his motion, which was refused, and he excepted. 

1. There are two questions made by this record for our 
decision. The first arises upon the refusal by the court 
to give the following request in writing in charge to the 


jury: 
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“Tn the trial of this case, as in all criminal cases in 
this state, the jury are the judges of the law as well as the 
facts, and it is your privilege to differ with the court as 
te the interpretation of the law applicable to the case on 
trial.” 

This request brings squarely before us the right of the 
jury to judge of the law in criminal cases. It has been 
ruled by this court that the constitution of 1877 did not 
change the law as it existed, and was construed prior to 
that time. But the precise and exact meaning of the 
words, “the jury in all criminal cases shall be judges of 
the law and the facts,” has been and still is the subject of 
much discussion, and a divided opinion with the bar of 
the state. But the law as now ruled is, that ‘the court 
is the constitutional organ to give in charge to the jury 
the law in criminal cases, and that it is the duty of the 
jury to receive and accept the law as given them in charge 
by the court as applicable to the case, and to apply the 
law so given them in charge by the court to the facts, 
and give a general verdict of guilty or not guilty.” In 
that sense, they are the judges of the law as given them 
in that case, precisely as they are the judges of the facts 
in the same case on the proofs submitted. The one is 
given by the judge, the other by the witnesses, they apply 
the one to the other and find a general verdict on both, 
instead of on the facts alone, as was the rule before they 
were permitted to consider the law at all Moreover, 
this court never has held that they were not judges of the 
law ; on the contrary, that they were, both by statute and 
constitution, and now exercise a right withheld from them 
under the English rule, which allowed them to find a ver- 
dict on the facts alone. 

A criminal case is one in which the party is charged 
with crime ; if the jurors are to be judges of the law govern- 
ing such cases, and interpret it differently from the judge, 
they must become so as soon as they. are empaneled and 
sworn, and are not to be limited to the questions of law 
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given them in charge by the court. From the indictment 
to. the verdict they. must be judges, otherwise they are 
denied their rights as judges in many of the most impor- 
tant elements that are involved in the trial. If they are 
to rule the law on any question in the case, they must 
rule it on all; there is no escape from this conclusion, if 
there is, it follows that there must be a divided jurisdic- 
tion over the law governing the case; the judge exercis- 
ing it over one part of the trial, and the jury over another. 
Such is not wisdom, and what is not wisdom ought not to 
be law. If, however, the rule as now established be un- 
satisfactory to the law making power of the state, it is 
but necessary so to declare, and it will be promptly obeyed 
and enforced by the courts. 

, 2. Another ground of the motion for a new trial is be- 
cause the verdict is contrary to law and contrary to evi- 
dence. The testimony is abundantly sufficient to sup- 
port the verdict, and there being no error of law in the 


charge as certified in the record, the same must stand. 
Judgment aftirmed. 


HAINES ef al. vs. CLARY & WHALEY. 


. Where, upon the calling of a case, a motion is made to dismiss the 
writ of error, and immediately thereafter a diminution of the record 
is suggested, the latter will have precedence and will be first 
disposed of before the motion to dismiss is considered, even though 
the record, if completed, would not prevent adismissal. The court 
will not dispose of any case finally with an incomplete record 
where a suggestion of a diminution is made on or before the calling 
of the case. 

. The sheriff is a necessary party to a bill of exceptions filed to the 
refusal to grant a new trial on the motion of complainants to a bill 
to enjoin certain plaintiffs in 7. fa. and the sheriff from proceeding 
with certain executions, and praying the cancellation of the same, 
even though the sheriff never made any defense, and the case was 
submitted to the jury upon certain issues of fact, upon the finding 
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of which the chancellor rendered a decree for the plaintiffs in 7. fa. 
that the executions do proceed. The sheriff not having been served. 
with the bill of exceptions, the writ of error will be dismissed. 


Parties. Practice in the Supreme Court. February 
Term, 1881. 


Haines and Mitchell filed their bill against Clary & 
Whaley, the sheriff of Wayne county, and a constable, 
alleging that certain executions in favor of Clary & Whaley 
were proceeding against them and their property illegally, 
were void upon numerous grounds, that they had ten- 
dered affidavits of illegality to the sheriff, who had re- 
fused to receive the same; praying injunction, and that 
the fi. fas be called in to be cancelled. The sheriff and 
Clary & Whaley acknowledged service. The constable 
was never served. Clary & Whaley answered at length 
for themselves, but the sheriff made no defense. Distinct 
issues of fact were submitted to the jury, and on their 
finding, the chancellor rendered a decree in favor of Clary 
& Whaley that the executions do proceed. A motion for 
new trial was made, rule zzsz issued, and the motion over- 
ruled. In all of these proceedings the case was stated as 
that of Haines and Mitchell vs. Clary & Whaley. To the 
refusal of the new trial movants excepted, and Clary & 
Whaley acknowledged service on the bill of exceptions. 
The sheriff, though stated therein as a party defendant 
in error, was not served therewith. 

When the case was called, counsel for defendants 
moved to dismiss the writ of error because the sheriff had 
not been served with a copy of the bill of exceptions. 
As soon as counsel for plaintiffs in error could be heard 
after the motion was stated, they suggested in proper 
form a diminution of the record. It was replied (1) that 
the motion to dismiss had precedence, and (2) that the 
court would not do a useless act by completing the record 
in a case which would necessarily be dismissed. 

Counsel for plaintiffs insisted that the court could not 
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finally dispose of any case with an incomplete record, and 
that therefore the motion to dismiss could not be enter- 
tained until opposing counsel admitted the record to be 
as stated in the suggestion, or the missing portions were 
supplied at the next term, and it was so ruled. 

The record was then admitted to be as stated in the sug- 
gestion, and the motion to dismiss renewed, which the 
court sustained. 


GOODYEAR, HARRIS & KAY; SYMMES & ATKINSON, 
by JACKSON & LUMPKIN, for plaintiffs in error. 


JOHN D. RUMPH, by HARRISON & PEEPLES, for de- 
fendant. 


WILLIAMS vs. GUNNELS ef ad. 


. Where several pleas are filed by a defendant, a verdict in his favor 
should show upon which of the pleas it was rendered; and a gen- 
eral verdict having been returned for the defendant, upon objection 
by plaintiff’s counsel, the jury should be required to retire and re- 
turn a verdict specifying upon what plea or pleas it was based. 

2. This court will not grant a new trial on account of a failure to give 
a request not properly made. 

(a) In a suit for slander for words imputing a crime, to support aplea 
of justification, the same degree of evidence is required as would 
be necessary to convict the plaintiff on a criminal prosecution for 
the offense. 


Slander. Verdict. Justification. Practice in the Su- 
perior Court. Before judge POITLE. Madison Superior 
Court. September Term, 1880. 


Reported in the decision. 


S. P. THURMOND; JOHN J. STRICKLAND; POPE Bar- 
ROW, for plaintiff in error. 


J. B. Estes & SON; SAMUEL LUMPKIN, for defend-. 
ants. 
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SPEER, Justice. 


Plaintiff in error, Williams, brought a suit against the 
defendants for slander. The words charged in the declar- 
ation as having been spoken by defendants imputed to 
plaintiff that he had been guilty of the offense of bes- 
tiality. 

To this declaration defendants filed, as appears by the 
record, three pleas: 1st. The general issue or plea of not 
guilty of speaking the words alleged to have been spoken. 
2nd. Plea of justification-—that is, if they did speak the 
wards, they were true. 3rd. That said words were not 
spoken by them maliciously, nor slanderously, but be- 
cause the plaintiff came to defendants in company with 
other parties, named in the declaration, and asked defen- 
dants about the matter, and defendants understood and 
believed the persons who accompanied the plaintiff to be 
the committee of the church, and sent on the part of the 
church to which plaintiffs and defendants belonged, to in- 
vestigate and to inquire into the facts, and as to whether 
plaintiff had committed the act imputed by said words, 
and it was then and there, and in answer to inquiries of 
plaintiff and those who were with him, and in plaintiff's 
presence, these words were used by defendants, and not 
maliciously, but reluctantly, and the motive was to tell 
the truth and not a falsehood, nor with any wish to injure 
or hurt the plaintiff, etc., etc. Upon these issues presen. 
ted by the pleadings said cause went to trial and the jury, 
under the evidence and charge of the court, found a ver- 
dict in favor of the defendants. 

Whereupon plaintiff made a motion fora new trial upon 
the ground— 

1. Because the verdict of the jury was contrary to the 
evidence. 

2. Because the verdict of the jury was contrary to the 
evidence and weight of evidence. 

3. Because the defendants had filed three pleas to 
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said action, to-wit: 1st. The general issue ; 2nd, the truth 
of the charge and justification; and 3rd, that the words 
spoken were in answer to members of the church, or 
were uttered in good faith and with no malicious and 
slanderous motive, and the verdict of the jury did not 
show upon which of said pleas the verdict was rendered, as 
required by law; and the attention of the court was called 
to the fact that the verdict did not specify upon which 
plea it was founded, as soon as the verdict was received, 
and before the jury left the box, and plaintiff's counsel, 
having then and there stated that he did not waive the 
objection to the verdict, the court held that the verdtct 
was good, and ordered it to be recorded. 

(4). Because the counsel for the plaintiff requested the 
court to charge the jury that under a plea of justification 
it requires the same degree of evidence on the part of the 
defendants, on that plea, as it would require to convict 
the plaintiff if he was charged with the offense in a crim- 
inal prosecution, which charge the court refused to give. 

(5). Because the defendants having plead the general 
issue, the plaintiff's counsel claimed the right to open and 
conclude the argument, which the court refused and 
granted the opening and conclusion to the defendants. 

In certifying the grounds of the above motion, the 
judge appends, by way of modifying the correctness of 
the grounds, that, “There was no written request to 
charge made, but the request to charge as to reasonable 
doubts was made in the argument; this the court omitted 
to give, but gave in its charge what it thought was the law 
on the subject of proof,” etc. . 

1. Under our view of the law of this case, we deem it 
necessary to consider and rule upon only one ground in 
this motion for a new trial, which is the third ground as 
set forth in the record. 

The complaint there is that there was more than one 
plea filed by the defendants, and yet the jury failed to 
specify upon which one of the pleas théy founded their 

v 66-33 
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verdict. The record shows that there wasa plea of general 
issue; 2nd, a plea of justification; 3rd, a plea styled by 
counsel on one side a plea “in mitigation,” denying any 
malicious or slanderous intent in the uttering of the words 
charged, and stating the circumstances under which they 
were spoken—and by counsel on the other side as a plea, 
setting forth facts that amount to “a privileged commu- 
nication’, under the Code. Whatever may be the proper 
name assigned to the pleas, it is manifest there were three 
distinct pleas filed, and as such the law required a differ. 
ent verdict, under the facts of this case, than was rendered- 
Code, section 3960, provides, “If there are several pleas, 
filed by the defendant, a verdict for the defendant must 
show upon which of the pleas the verdict is rendered.” 
In the case of Ball vs. Powers, 62 Ga., 757, the court 
say, ‘‘ The Code is express, that if there are several pleas 
the verdict, when for defendant, should specify some one 
or more, or else be rendered on all; amere general finding © 
for the defendant is not a strict compliance with this pro- 
vision, for the jury ought to say that it is upon all the 
pleas, or else that it is upon certain of them, pointing 
them out.”” 62 Ga., 757-704; Clark vs. Cassidy, February 
Term, 1880, (Pamp.. 57.) 

It appears from the record in this cause, that the form 
of the verdict was objected to when returned, and before 
the jury had dispersed. We think it was the right and 
privilege of the plaintiff to know upon which of these 
pleas the jury founded their verdict, and on objection 
being made to the same, it was the duty of the court to 
have remanded the jury with instructions on this question. 
The wisdom of this rule is most strikingly exemplified 
in this verdict. The verdict, if found upon either the 
first or third plea, would not have that effect upon the 
plaintiff as if returned upon the plea of justification. It 
may be said impliedly to rest upon this last plea, and if so 
the infamy and disgrace that follows to the plaintiff is 
beyond computation. It is his right to know whether 
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a jury believed under their oaths that he was guilty of 
this degrading offense—that should banish him from 
human society—or whether they intended to find the 
communication made was a privileged one under the 
circumstances, and for which the defendants, though they 
uttered the words, were not responsible under the law. 
The instruction of the court to the jury was, “if they 
did not find for the plaintiff, their verdict should be gen- 
erally for the defendant,” and when such a general ver- 
dict for detendant was returned, he refused (on objection 
to the same by plaintiff's counsel) to remand the jury with 
instructions as to their duty. This was, in our judgment, 
error, for which a new trial should be granted. 

2. The fourth ground of error in the mution for new 
trial is, “‘ That plaintiff requested the court to charge the 
jury that under a plea of justification it requires the same 
degree of evidence on the part of defendants as it would 
require to convict the plaintiff if he was charged with a 
criminal offense.” 

In the certificate of approval of the grounds of the 
motion, the judge says: ‘The request to charge com- 
plained of was not in writing’’—and this being so, and 
no error being assigned on the charge of the court as 
given on this point, we cannot consider it for it to enter into 
the judgment here pronounced. Yet, as this cause will 
undergo a rehearing, we can but suggest that the rule as 
embodied in the oral request of counsel, as contained in 
the fourth ground of the motion, zs seemingly recognized 
in such cases in the case of Ransome vs. Christian, 56 Ga., 
352. We mean, of course, where the words impute a 
crime, and a plea of justification alleging the truth of the 
words is filed. 

The rule thus seemingly laid down in 56 Ga., 352, we 
also find sustained in 2 Greenleaf’s Ev., 426; 2 Add. on 
Torts, 386; 1 Cart., 92; 35 Maine, 315; 6 Cowen, 118; 8 
Carr. & Payne, 587; 2 Starkie on Slander, 96. 

Let the judgment of the court below refusing a new 
trial be reversed. 
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THE CARVER COTTON GIN COMPANY vs. BARRETT & 
CASWELL e¢¢ al. 


This being a bill to recover a one-third interest in certain property al- 
leged to have been illegally sold at sheriff's sale for taxes and bought 
in by a co-tenant or joint owner with complainant, and tke bill 
failing to show title, either legal or equitable, in complainant, a de- 
murrer was properly sustained. 


Equity. Title. Taxes. Before Judge SNEAD. Rich- 
mond Superior Court. October Term, 1880. 


Plaintiffs in error brought their bill to the October term, 
1878, of Richmond superior court, against Barrett & Cas- 
well, and Charles H. Sibley, as sheriff, alleging that it was 
a Massachusetts corporation. That Robert Schley being 
largely indebted to it, on April 26th. 1877, made and de- 
livered to it a deed “to the undivided one-third inter- 
est in all that tract or parcel of land * * known as 
Belleville Factory, together with the charters, acts of in- 
corporation and franchises connected therewith,” “ to se- 
cure the payment thereof (z. ¢. of the debt) as authorized 
and provided by law.” And it gave to the said Schley 
its bond “to reconvey said property upon the payment 
of the aforesaid sum.”’ That in 1878 the tax collector of 
said county issued executiois against “ Robert Schley as 
agent of the Belleville Kactory property,” for state and 
county taxes for the years 1875, 1876, 1877, amounting 
in the aggregate to $275.50, and placed the same in the 
hands of said sheriff. That at said time Barrett & Cas- 
well also owned an undivided one-third interest in said 


uv. 
wv 


property, and were in possession of the same and were 
using for their own purposes (or renting the same and re- 
ceiving rent therefor) the land and numerous buildings 
upon said property to an amount largely in excess of the 
taxes due thereon. That before levy payment of said 
tax executions was demanded of said Burrett & Caswell 
by said sheriff, and payment refused by them, with in- 
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structions to said sheriff to levy upon and sell said prop- 
erty; whereupon said sheriff levied upon the whole of 
said property, consisting of two separate and distinct 
tracts of land. That the tract known as the Belleville 
Factory tract embraces the Belleville Factory site of that 
name, and has upon it a valuable water power and valu- 
able franchises, charters, acts of incorporation, etc, for 
factory or milling purposes, together with the fixtures and 
appurtenances of the old Belleville Factory, with numerous 
buildings, operatives’ houses, etc. The property thus 
levied upon was worth $10,000.00, and was returned, as- 
sessed and taxed at that valuation. That said property was 
sold as levied on upon said tax executions, and knocked 
down to said Barrett & Caswell, through Armstrong, 
for $400.00, and a deed taken therefor from said sheriff. 
That on August 29th, 1878, and within the time required 
by law, complainant tendered to said Barrett & Caswell 
the one-third part of said amount so paid by defendants 
for the property at said sale for taxes, together with the 
damages or interest provided by law, and demanded of 
said defendant a conveyance of said one-third interest, 
which said tender was refused by the defendants, and a 
reconveyance of the one-third interest also refused. That 
in the course pursued by them the defendants have con- 
summated a preconceived determination and scheme to 
get an unconscientious and illegal advantage of complain- 
ants and the other owners of said property, by getting a 
title to the whole of this valuable property at a trifling 
and wholly inadequate consideration. That the levy upon 
and sale of both parcels or tracts of this property, to- 
gether and at one time, being separate and distinct parcels 
and a mile apart, to satisfy an execution for only two hun- 
dred and seventy-five dollars and costs, was grossly exces- 
sive and unnecessary, and therefore absolutely null and 
void. 

The prayer was that the sheriff’s deed to defendants be 
decreed to be absolutely nuil and void, and the same de- 
livered into court for cancellation as a cloud upon the 
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title of the property; or should it be determined that 
said sale was a valid and binding sale, under the facts and 
circumstances hereinbefore set forth, then that the defend- 
ants, Barrett & Caswell, may be decreed to convey to your 
orators their one-third interest in said property as de- 
manded, and for general relief. 

The deed to complainant was from William Schley, 
trustee of the wife and children of Robert Schley, the 
said Robert and his wife Virginia, and recited as a rea- 
son for thus conveying trust property to complainant, 
that the said Robert was indebted at the time he made 
the trust deed in favor of his wife and children, and was 
then (April 26th, 1877,) still indebted the same amount 
of $3,969.71 to the Carver Cotton Gin Company. The 
notes annexed to the deed are dated April 26th, 1877, 
and signed by Robert Schley alone. 

The sheriff's deed (added by amendment) shows that 
the tax executions issued against Robert Schley, agent 
of the Belleville Factory property; that notice of levy 
was served on Robert Schley, agent, in possession for 
the owners, and the property was sold May 7th, 1878, 
to Barrett & Caswell, for $400.00, and it is recited therein 
as being the same property described in deed from George 
Schley to the Belleville Factory, dated April 13th, 1863. 

The factory was incorporated February 17th, 1854. 

Defendants demurred for want of equity, for want of 
proper joinder of parties, and because complainant had 
no sufficient title to authorize them to redeem alone. 
The demurrer was sustained, and complainant excepted. 


FosTER & LAMAR, for plaintiff in error. 


FRANK H. MILLER, for defendants. 


JACKSON, Chief Justice. 


The court below sustained the demurrer to the bill of 
complainant, and to that judgmént the complainant ex- 
cepted. 
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The bill is brought by the Carver Cotton Gin Company, 
a Massachusetts corporation, to recover from the defend- 
ants, Barrett & Caswell, the one-third interest of that corpo- 
ration in certain lands sold for taxes and bought by de- 
fendants on the ground that defendants are tenants in 
common with this corporation, fraudulently got. the Jand 
sold for taxes and bought it in at a very inadequate price. 

The title which the corporation shows to the third part 
of the land is a deed from Schley, trustee, to it to secure 
a debt of Schley’s, contracted perhaps before the trust 
deed of Schley to his wife and children. This deed is 
made under the act of 1871, codified in section 1969, with 
bond for titles back to the grantor on payment of the 
debt, and its legal effect passed title by the express pro- 
visions of the act, as often ruled by this court, to the 
grantee. 

Conceding that a complainant may make an equitable 
case against a tenant in common to recover lands thus 
sold for taxes, the question which meets us here zz imine 
is, does this complainant show by the bill that it is a 
tenant in common. 

While this court recognizes the rule of comity, by which 
foreign corporations are permitted the privileges in this 
state which are granted them in other states, under our 
Code, §1675, yet we are not informed whether this corpo: 
ration has, by charter, the right to hold real estate in 
Massachusetts, for its charter is not set out in the bill, 
nor is any statute of Massachusetts therein stated which 
grants it such a franchise. A corporation lives only by 
the breath which the legislature gives it, and can move 
nowhere and hold nothing, unless the power be granted 
by its creator. 

It may hold in Georgia what it had the power to hold 
in Massachusetts, unless against public policy here, but 
certainly nothing more. Courtesy to Massachusetts ex- 
tends no further than to permit her child to do here what 
the child may do at home. 
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Again, it is nowhere shown in this bill what powers 
were conferred on Schley, trustee, by the deed from his 
brother in trust for the latter’s wife and children. The 
trust deed is not set out, nor is there any allegation that 
the trustee could sell the land, or on what terms and con- 
ditions; and there is no order of chancery or any court 
to authorize this sale to secure this debt. Therefore the 
title to this tenancy in common through this trust deed 
breaks down again at the threshold of this case. 

It would seem, too, that this foreign corporation took, if 
at all, only an interest in a subsisting corporation here, 
the Belleville Factory Company, one-third part of the 
stock thereof, and that this corporation could redeem as 
owner, perhaps, but not one of the corporators certainly. 
Therefore no construction, however liberal, which could 
be given section 898 of our Code, granting the privilege 
of redeeming land sold for taxes to the owner thereof, 
can enure to the benefit of this party, if the owner be a 
corporation, and it a mere stockholder therein. 

Besides all this, it is very clear that there is another 
owner of one third interest in this matter, whether it be 
the land itself or shares in the factory, and that owner 
ought to have been made a party to this bill. No reason 
is given why that one-third interest is not represented and 
the owner of it made a party. Perhaps the corporation, 
the Belleville Factory Company, owns that one-third itself. 
It certainiy once had title to all this land, and nowhere does 
this bill in this record show how it ever parted with that 
third interest, even if it did make the Schleys and Barrett 
& Caswell tenants in common with itself by conveying 
two thirds to them. The land was sold by the sheriff as 
its property, that of the Belleville Factory, and it should 
certainly have been made a narty. The cestud que trusts, 
too, of the Schley deed, and the trustee, and the holder 
of the bond for titles are not made parties, and it would 
seem that they ought to have been joined. 

We rest our judgment of affirmance, however, on the 
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point that this complainant has not shown any title, legal 
or equitable, to this land, and hence had no right to re- 
deem it either at law or in equity. The judgment dis- 
missing the bill for want of equity therein is therefore 
affirmed. 

Judgment affirmed. 


GREEN ef al. vs. JUHAN, surviving partner. 


Where the agent of the payee of a note to collect it was authorized by 
the maker and surety thereon to make an.entry of a credit in which 
they were jointly interested, and did so at the instance and in the 
presence of both, it was such a new promise as would prevent the 
bar of the statute from attaching. 

CRAWFORD, Justice, dissented. 


Statute of limitations. New promise. Promissory notes. 
Principaland agent. Principal and surety. Before Judge 
LAWSON. Jones Superior Court. October Term, 1880. 


Juhan, as surviving partner of Juhan & Clower, brought 
suit to the October term, 1879, of Jones superior co rt, in 
the ordinary form of complaint, against William M Green 
and John C. Green, on a note made by them, dated March 
24th, 1873, and due one day after date, for $814.35, pay- 
able to Juhan & Clower, or bearer. ‘The declaration was 
filed in the clerk’s office of the superior court September 
30th, 1879. The note sued on was indorsed with the fol- 
lowing credits: 

“ Received on the within note, fifty dollars, from J. A. Green, Feb- 
ruary 9th, 1874.” 

“Received on the within note, one hundred dollars, May 18th, 
1874.” 

* Received on within note, one hundred and seventy-seven dollars 
and fifty cents, February Ist, 1875.” 

None of said receipts were subscribed by any one. 

To this suit the defendant, William M. Green, filed 
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no plea. The other defendant, John C. Green, filed the 
following pleas: 

(1.) Generalissue. (2.) The statute of limitations. (3.) 
That he was only a surety on the note. 

The last credit alone was relied upon as preventing the 
bar of the statuteasto this defendant. The circumstances 
so relied on are detailed by Chiles, a witness for the plain- 
tiff, as follows: 

“T put the last credit on the note ; some time in March, 
1878, went out as agent of Juhan & Clower to see Mr. 
John C. Green about this note and an unpaid account due 
the store: talking about this note, John C. Green asked 
me if there was acredit for the purchase of a mule on 
the note; both defendants came to Clinton, and Colonel 
Hamilton remarked that Mr. Clower said that the price 
of the mule was $175.00; Wiliam M. Green said it was 
$177.00, and we agreed that the credit for the mule debt 
should bear date in 1875, and the credit of this much was 
ordered put there by both William M. Green and John C. 
Green, and the understanding was that John C. Green 
was to give his note for hisown open account. The credit 
was for a mule sold to Mr. Clower by William M. Green, 
in which John C. Green had an interest. The conversa- 
tion was upon the time when the mule debt ought to be 
credited. I was acting for Juhan & Clower. I think 
John C. Green was looking over my shoulder when I en- 
tered the credit.” 

Chiles was corroborated by two other witnesses, while 
both of the Greens testified that John C. Green was a 
mere security on the note, and denied that he authorized 
the entry of the credit, but asserted that William M. 
Green caused it to be put there. 

The jury found for the plaintiff. Defendants moved 
for a new trial on the following among other grounds: 

(1). Because the verdict is contrary to law and the evi- 


dence. : 
(2). Because the court erred in refusing to give the 


following charge to the jury as requested: “If the jury 





FEBRUARY TERM, 1881. 533 


Green et ad. vs. Juhan, surviving partner. 


believe from the evidence that Samuel L. Chiles was the 
agent of Juhan & Clower, and that he put the credit on 
the note while acting as such agent, then it was a credit 
put there by the holder of the note and does not bind 
John C. Green.” 

The motion was overruled and defendants excepted. 


ISAAC HARDEMAN; HILL & HarRRIs, for plaintiffs in 
error. 


RICHARD JOHNSON; HARRISON & PEEPLES, for de- 
fendant. 


JACKSON, Chief Justice. 


This suit was brought on a promissory note against 
William M. and John C. Green. John C. filed a plea to 
the effect that he was only surety, and that the note as to 
him was barred by the statute of limitations. If he made 
no new promise in writing, or did anything equivalent 


thereto under the law, as the note had been due on its 
face more than six years, the statute barred the suit as to 
him, no matter what William M. Green had done to renew 
the promise. Code, §2938. The question then is, what 
did he, John C. Green, do to renew the vitality of the 
note, and is it sufficient, under the law, to bind him? 
The testimony is conflicting, but there is testimony 
clearly to the point that he himself requested one Chiles 
to put a credit of $175.00 on the note; that Chiles went 
out to see him about this note and an unpaid account he 
owed the store; that he, John C., asked about a credit for 
a mule which ought to be on the note. It was not on it, 
and both the Greens ordered Chiles to put it on. John 
C., as well as William M., had an interest in the mule. 
Chiles went to see about the note and the unpaid account, 
acting for the holders of the note, and the conversation 
was about the proper time to make the credit bear date, 
and the date was agreed on as in 1875 and so put on the 
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note, and John C. Green then gave his own note for the 
account. The Greens denied these facts, but they were 
sworn to by Chiles and corroborated in essential parts by 
Hamilton and Greaves. There is evidence, then, that 
John C. Green directed Chiles to put the credit on the 
note for a mule, in which he had an interest, and agreed 
to the time it should bear date, and thereupon se:tled by 
another note an account overdue to the payees of the 
note sued on. 

The question is, does this act of his bind him by a valid 
new promise, or what is equivalent thereto, in writing, so 
as to'lift the bar of the statute an! make the note valid 
against him? Section 2935 of the Code declares that “a 
payment entered upon a written evidence of a debt by 
the debtor, or any other written acknowledgement of the 
existing liability, is equivalent to a new promise to pay.” 
This payment was entered on this note by Chiles, in the 
presence and by direction of John C. Green, as the value 
of a mule in which he had an interest, and which had pre- 
viously been sold and delivered to the payees. If he had 
entered the credit on this written evidence of debt him- 
self it would most clearly have bound him. What differ- 
ence does it make that another, by his direction and in 
his presence, made the entry ? 

The Code declares that “ whatever one may do himself 
may be done by an agent, except such personal trusts in 
which special confidence is placed in the skill, discretion 
or judgment of the person called on to act; so an agent 
may not delegate his authority to another unless specially 
empowered soto do.’ Code, §2179. Therefore, if he 
could make the entry himself, and that act bound him, he 
could make it by an agent and bind himself thereby. 

Especially where the agent does the mere manual act 
of making the entry in his immediate presence. If this 
were not so, no man who was so unfortunate or illiterate 
as not to be able to write could ever make the entry. 

This view is fortified by the section of the Code which 
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precedes that first quoted, 2934, which declares that the 
new promise, if not on the evidence of debt, “must be 
in writing, either in the party’s own handwriting, or sub- 
scribed by him, or some one authorized by him.” He 
may sign a new promise on any thing himself or get an- 
other to do so, and this will bind him. So that if there 
be danger of parol evidence to show authority where he 
makes the entry on the note by another, there is equal 
danger where he authorizes another to sign his name toa 
new promise. The authority of the agent is shown by 
parol testimony in the one as in the other case. 

That an agent may do this is also shown by the judg- 
ment of this court in 62 Ga., 639, where it is held that 
the payee or creditor could not be the agent to make the 
entry, thereby implying that one wholly disinterested, or 
not standing in the relation of creditor, could be the agent 
to make theentry. Soin 55 Ga., 187, it is ruled distinctly 
that the creditor could not testify that he put the credit’ 
on the note as agent of the dead maker of it, the maker 
being dead; and that, even if he could testify to the fact, 
he could not legally have put it there, because he could 
not be the maker’s agent for the purpose of putting the 
credit there—thereby necessarily implying that a person 
other than the creditor might be the agent of the maker 
to put the credit on the note, and to do exactly what 
Chiles did for John C. Green. 

But it is objected that Chiles was agent for the payee or 
creditor to collect the note or have it revived, and there- 
fore could not be the agent of John C. Green to put the 
credit on the note. Why not? One may bean agent for 
both parties. It is often the case Chiles had no interest 
in the note, and what he did was inthe presence of the two 
Greensand of other witnesses. If he was agent of the payees 
to collect, he became afterwards the agent of John C. Green 
to put a credit on the note, which he not only authorized 
and ordered to be done, but, on its being done, settled 
another account of the same creditors by giving another 
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note. It was not as agent of the creditor but of this 
debtor that he put this credit on this note. It was by 
his order and in his presence. 
The verdict and judgment are therefore right, and the 
court did not err in overruling the motion for a new trial, 
Judgment affirmed. é 


SPEER, Justice, concurred, but furnished no written 
opinion. 


CRAWFORD, Justice, dissenting. 


I cannot concur in the judgment of the court in this 
case, because I know of but two ways by which a note 
barred by the statute of limitations may be relieved of 
that bar. One is by a payment entered on the note by 
the debtor himself, the other by a written acknowledg- 
‘ment of the existing liability. 

In this case neither has been done, but the credit on 
the note is relied upon as being equivalent to a new pro- 
mise to pay, because it is said that it was put there by the 
authority of the maker. That this is not what the law 
says must be done, might be perhaps a sufficient answer 
to such a proposition. Admitting, however, that this may 
be done by some other than the debtor, still the question 
comes, who may enter it? This court has ruled that the 
creditor cannot. If, therefore, the creditor cannot do it 
himself, how can he deliver it to another, with the right 
to exercise a power higher than his own? Or how can 
he appoint an agent to do that which he could not do 
himself ? 

In this case the credit was entered by the clerk, in the 
office of the store. His possession of the note was the 
possession of his principal, his acts were the acts of his 
principal, his entry upon the note was the entry of his 
principal, and could be no more. To say that the debtor 
told him todo this, gives it no more legal effect than if he 
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had told the creditor, whom he represented, to do the 
same thing. 

If a credit put upon a note by the clerk, collector, or 
agent of the owner of the promissory note, is to be equiv- 
alent toa new promise to pay, upon his testifying that 
the debtor told him to enter it, then it seems to me that 
the statute is not only meaningless, but utterly worthless; 
for there probably never was such a payment made with- 
out such direction given. Whenever the law directs a 
thing to be done in a particular way, it should be done 
exactly in that way and in none other. See cited for 
plaintiff in error, Code, §$§2934, 2935; Acts 1855-6, p. 
238; 34 Ga., 245; 36/d., 538; 55 /d., 187; 62 Jd., 639, 
420; Code, §2182. ; 


BAILEY, agent, vs. BAZEMORE ef al. 


1. A power conferred by the legislature upon county commissioners 
to establish, alter or abolish private ways, does not include the 
power to remove obstructions therefrom. 

. The commissioners of roads and revenues of Monroe county have 
no jurisdiction to remove obstructions from private ways; such 
jurisdiction remains in the ordinary. 


Jurisdiction. Laws. County matters. Roads and 
bridges. Before Judge LAWSON. Monroe Superior Court. 
August Term, 1880. 


Bazemore e¢ a/. petitioned the county commissioners 
of Monroe county to cause obstructions placed upon a 
private way by Bailey, agent, to be removed. On the 
hearing, the petition was sustained, and the defendant or- 
dered to remove the obstructions. He petitioned for a 
certiorart, one ground being want of jurisdiction in the 
commissioners. The petition was overruled, and he ex- 
cepted. 


STONE & TURNER, for plaintiff in error. 
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Hunt & JACOB; BERNER & TURNER, for defendants. 


JACKSON, Chief Justice. ; 

In the view we entertain of this case, it is unnecessary 
to consider but one of the points made by the record; 
for if the commissioners of roads and revenues for Monroe 
county had no jurisdiction to remove the obstructions 
placed in this private way, their judgment in the case must 
fall, and the court below should have sustained the certio- 
rari which invoked the interposition of the superior court 
to set aside the judgment of the county commissioners 
ordering the removal of the obstructions. 

In Cobb’s Digest, page 955, will be found the act of 
1834, which granted to the inferior courts the right to 
grant private ways, and the fourth section of that act pro- 
vides that a violation of it by “obstructing” any road or 
way so granted shall be punished by indictment and fine 
in the superior courts. And there the jurisdiction seems 
to have rested until the act of 1872 vested the jurisdic- 
tion to remove the obstructions in the ordinaries of the 
several counties of the state. Acts of 1872, p. 6; Code, 
8$738, 739. 

Has this jurisdiction been given exclusively or concur- 
rently to the commissioners of roads and revenues for 
Monroe county? 

We are not aware of any act of the general assembly 
which has done so, and if there be none, the jurisdiction 
remains in the ordinary of Monroe county. The act 
which created the commissioners of roads and revenues 
for that county does not confer this power. That act 
vests in those commissioners authority to establish, alter 
and abolish private ways, but not to remove obstructions 
thereto. Acts of 1872, p. 445. 

Nor does the section which vests in the commissioners 
the same powers which the inferior courts possessed con- 
fer this power; for as we have seen in Cobb’s Digest, 
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supra, while the inferior courts could grant the private 
ways, they had no jurisdiction to remove obstructions 
therein, but the party obstructing them was liable to be 
indicted and fined in the superior courts. 

Nor does the act of 1877—Acts of 1877, p.— help the 
matter. 

That act is simply to the effect that if county enact- 
ments—private laws for different counties—have given 
jurisdiction of this subject to other tribunals, the confer- 
ring such jurisdiction should not divest the ordinaries of 
theirs in such counties, but they should still retain con- 
current jurisdiction. We have seen that in Monroe county 
no such jurisdiction is vested in these commissioners ; 
therefore this county and this case are without the opera- 
tion of the act of 1877. 

Therefore we think that these commissioners had no 
jurisdiction to hear and determine this case; that their 
judgment is void, and that the court erred in not sus- 
taining the certiorari and wacating the judgment as void 
for want of jurisdiction in the court which awarded it. 

Judgment reversed. 


MALONE vs. THE STATE OF GEORGIA. 


. The charges excepted to in this case were not unfounded on evi- 
dence, and the charge as a whole was a fair and correct exposition 
of the law of the case. 

. Under the rulings previously made by this court there was no error 
in the charge that “the jury are the exclusive judges of the evi- 
dence and the credibility of witnesses ; the court delivers to you 
the law, and endeavors to deliver it to you correctly, and you can 
safely follow the guidance of the court when. advising you touch- 
ing the law.” 

Speer, J., concurred duditante. 

3. Though a section of the charge as set out in the motion for new 
trial may be open to criticism, yet if when taken in connection with 
its context there be no error, a new trial will not be granted. 


v 66—34 
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Criminal law. Charge of court. New trial. Before 
Judge HILLYER. Fulton Superior Court. October Term, 
1880. 


Reported in the decision. 


L. J. GARTRELL; FRANK L. HARALSON, for plaintiff 
in error. 


B. H. HILL, Jr., solicitor general, for the state. 


SPEER, Justice. 


William Malone, plaintiff in error, was charged with the 
offense of assault with intent to murder one Anthony 
Randall, on the twenty-first day of September, 1880, in 
the county of Fulton. On being arraigned and placed 
upon trial, he was, under the evidence and charge of the 
court, found guilty. He made a motion for a new trial, 

(1). Because the verdict is contrary to law. 

(2). Because the verdict is contrary to evidence and with- 
out evidence to support it. 

(3). Because the court erred in charging the jury, as fol- 
lows: “ But if the proof should satisfy you that the prose- 
cutor’s wife and the prisoner had had criminal intercourse 
the one with the other, and this came to the knowledge 
of the husband, or he had reasonable suspicion of it, and at 
the beginning or a previous part of such intimacy he 
had seen proper to condone the offense and be again 
friendly with the prisoner, under promise or warning that 
it would not again be repeated, and if, after that, the 
prisoner violated that obligation, or the prosecutor had 
reasonable cause to believe that he was violating it, or 
seeking to violate it, and to continue or renew such crim- 
inal intimacy, then it would be proper and right for him 
to warn the prisoner not to do so, and even to menace 
him with condign consequences if he did not desist.” 





FEBRUARY TERM, 1881. S4I 


Malone zs. The State. 


(4). Because the court erred in charging the jury, “ And 
if the prosecutor's wife was going from her house to the 
prisoner’s house for the purpose of visiting him against 
the prosecutor’s wish and consent, and for the purpose of 
prosecuting or furthering criminal intimacy with the pris- 
oner, then it would be the right of the prosecutor under 
the law, to pursue his wife and to overtake her before 
reaching the prisoner’s house, and to use any amount of 
force reasonably necessary, to prevent his wife from going 
there, and so long as he used no more force than was rea- 
sonably necessary to accomplish such purpose, neither the 
prisoner nor any one else would have the right to inter- 
fere or prevent the husband from asserting and maintain- 
ing his marital authority.” 

(5). Because the court erred in charging the jury, “ That 
if you should be satisfied that the prisoner neither had 
been nor really was the paramour of prosecutor’s wife, it 
would have to appear clearly and distinctly that there was 
an actual necessity for him to interfere before he would be 
justified in doing so, and if he did interfere without such 
actual necessity, the husband would have the right to de- 
fend his wife or himself against his interference, and if 
that interference was for the purpose of advancing crim- 
inal intimacy, to use any amount of force, even extending 
to taking life itself, if the-same became absolutely neces- 
sary to defend himself or to defend his wife’s virtue against 
such attempts.” 

(6). Because the court charged, “If there was no real 
necessity for the shooting, or if that necessity was of his 
own creation, either by his first attacking the prosecutor, 
or by his invading the prosecutor’s marital rights, then he 
would not be justified in shooting.” 

(7). “The jury are the exclusive judges of the evidence 
and the credibility of the witnesses. The court delivers 
to you the law, and endeavors to deliver it to you correctly, 
and you can safely follow the guidance of the court when 
advising you touching the law.” 
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New Trial. Evidence. Practice in the Superior Court. 
Before Judge SPEER. Morgan Superior Court. September 
Term, 1880. 


Reported in the decision. 


A. REESE; C. HEARD; W. H. BRANCH; P. B. ROBIN 
SON, for plaintiff in error. 


J. C. REED; F. C. FOSTER; J. B. PARK, Jr.; H. T. & 
H. G. LEwIs, for defendant. 


SPEER, Justice. 


James B. Park, as executor of Betsy Ann Park, made 
his return to the ordinary of Morgan county in the month 
of January, 1880, touching certain payments and disburse- 
ments he had made for his‘ testatrix and her estate during 
the years 1857 to 1860 inclusive. To this return Nancy 
E. Park, a legatee under the will of the testatrix, filed her 
caveat. During the trial of the cause, on the appeal in 
Morgan superior court, the executor was offered as a wit- 
ness to establish the truth of said return. On objection 
made to his competency, the court ruled he was incompe- 
tent to testify as to any debts due him or payments made 
by him in the life time of testatrix—otherwise he was 
competent. Notwithstanding this ruling, fhe executor 
did testify as to matters, etc., that ought to have been 
excluded under the ruling of the court. Such testimony 
being elicited by the examination of his counsel, the op- 
posing counsel claimed on the motion for new trial, and 
also in argument before this court, that their objections 
were intended and did extend to the exclusion of this 
illegal testimony, the court not excluding it because he 
supposed it was admitted without objection. Under this 
mutual mistake of court and counsel this illegal testimony 
was admitted and no doubt weighed materially in produc- 
ing the result found by the jury. 
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The writer of this opinion was the presiding judge on 
said trial, and on this statement of facts, with grave doubts 
as to the correctness of his judgment (as the motion for 
new trial was not argued), refused the same. 

On argument of the cause brought here for review, and 
after full consultation, this court are of the opinion that 
the ends of justice require that a new trial of the cause 
should be had. To refuse it would be to allow a verdict 
to stand supported largely by the admission of incompe- 
tent testimony, admitted through a mutual misunder- 
standing of the court and counsel who tried said cause, 
To grant it is simply to remit the parties to another trial. 
and the exclusion of testimony, which, through mistake, 
entered into the consideration of the verdict secured. It 
is not only the privilege but the highest duty of a court 
to correct grave errors and mistakes that are made in the 
administration of the laws of the land, so far as it may be 
within their power. 

Without, therefore, passing upon other questions made 
by this record, we think it due to plaintiff in error that 
the judgment overruling the motion for new trial should 
be reversed and a new trial ordered. 

Judgment reversed. 


PRICE e¢ al., by next friend, vs. LATHROP & Co. e¢ al. 


After a case has been tried, brought by writ of error to this court—ex- 
ceptions being taken both to the refusal of a new trial and the form 
of the decree—a dismissal of the case affirms the judgment as pro- 
nounced, and a bill of review will not lie for errors apparent on the 
face of the record. 


Practice in the Supreme Court. Judgments. Res ad- 
judicata. Before Judge STEWART. Bibb County. At 
Chambers. January 3rd, 1881. 


Reported in the decision. 
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LANIER & ANDERSON; WHITTLE & WHITTLE; for 
plaintiffs in error. 


LYON & GRESHAM; BLOUNT & HARDEMAN; HILL & 
HARRIS; R. K. HINES; JNO. P. FORT; BACON & RUTH- 
ERFORD, for defendants. 


CRAWFORD, Justice. 


The foregoing cases were argued together, as they arose 
in the court below on the same cause of action, and came 
before us upon cross bills of exceptions taken to the rul- 
ings of the chancellor therein. 

D. R. Tucker, as the next friend of Eliza H. Price and 
her children, filed a bill in equity against J. R. Price (the 
husband and father), and his creditors, who were pressing 
him upon his debts, claiming the property, real and per- 
sonal, in his possession as theirs under a deed of marriage 
settlement. The prayer was for an account against Price, 
and an injunction restraining the creditors. Answers were 
filed in the nature of cross bills setting up equities for the 
defendants, except Joseph P. Price, the brother, who made 
no answer. The hearing was had in October, 1879, when 
the jury was instructed and required to find a special ver- 
dict upon twenty issues of fact made by the pleadings, 
and upon which the chancellor made a written judgment 
and decree. 

The complainants resorted to their motion for a new 
trial upon numerous grounds, which being refused, they 
sued out a writ of error to this court. The defendants 
being dissatisfied with the judgment and decree of the 
chancellor, sued out a writ of error to the same, and re- 
sisted the motion for a new trial. The parties thus ap- 
peared before us—one dissatisfied with and excepting to 
the errors complained of on the trial, and in the findings 
of the jury; the other with the decree rendered by the 
chancellor. These writs of error were both dismissed on 
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motion of the opposing counsel, and judgments of affirm- 
ance in each case ent«red, that is, as to the refusal of the 
motion for a new trial and the exceptions taken to the 
decree, the judgment of the court below was affirmed. 

The complainants, Eliza H. Price and two of the chil- 
dren, file this bill in the nature of a bill of review, alleging 
that the dismissing of the case went to affirm the refusal 
of the motion for a new trial, but did not affirm or legalize 
the decree. They therefore ask, that the decree, and the 
pleadings and proceedings on which it is founded, be re- 
viewed, set aside and annulled, or reformed in accordance 
with equity and justice. They pray for an injunction re- 
straining the creditors until they can be heard upon this 
bill. The chancellor, upon hearing the issues made by 
this bill, and the cause shown by the defendants why in- 
junction should not be granted, did adjudge that the in- 
junction should be partially granted, and made then and 
there other decisions, to which counsel for complain- 
ants and defendants both object and sue out their writs 
of error. 

Under the foregoing facts the only real question in this 
case is whether the matters and things in this bill of re- 
view have not been fully and finally settled and adjudi- 
cated by the several judgments pronounced by the supe- 
rior and supreme courts therein, and both complainants 
and defendants absolutely concluded thereby. 

A motion for a new trial involves all the grounds which 
were, or might have been, taken for errors committed up 
to and included in the vesdict. Whenever the same is 
brought before the supreme court, and passed upon by 
that tribunal, even though it be dismissed, the judgment 
below is affirmed and is conclusive between the parties. 

Where no motion is made for a new trial, but the party 
relies upon a bill of exceptions to errors complained of 
in the judgment or decree, and the same is heard by this 
court, though dismissed, it is also conclusive between the 
parties. 
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In the case of Rice vs. Carey, 4 Ga., 569, it was held, 
that whether a case brought before this court was heard 
on its merits or dismissed on a technical ground, “ by op- 
eration of the organic law of the land, the judgment of 
the court below stood affirmed as effectually as if the 
cause had been heard on its merits, and a judgment of af- 
firmance solemnly pronounced.” In that same case it was 
held “that a bill of review will not lie for error apparent 
on the face of a decree, when that decree has been before 
the supreme court on a writ of error and the judgment of 
the court below has been affirmed.” . 

In 43 Ga., 564, it was held that where a trial is had in 
equity, and the jury return their verdict, and a motion for 
a new trial is overruled, and the case brought before this 
court, and the judgment affirmed by operation of law, in 
the dismissal of the case such judgment of affirmance is con- 
clusive upon all parties, as to the merits and grounds em- 
braced in the motion for a new trial, and cannot be sub- 
sequently reviewed or re-heard in this court. 


Whilst, therefore, we do not hold that after a case has 


been tried below, and brought before this court, and dis- 
posed of, either on its merits or on a motion to dismiss, 
that a bill of review will not lie, yet our judgment is, that 
after such an affirmance by this court no bill of review 
will lie for errors apparent on the face of the record, 
whether to be found in the pleadings, proceedings or ver- 
dict, or contained in the judgments or decree. 

This court is established for the correction of errors 
committed on the trials below, and when parties have 
been heard there and here, to allow a bill of review for 
errors apparent on the face of the record, would be to en- 
courage negligence, protract litigation and delay justice. 
In the language of the late Chief Justice Warner, “ When 
we take into conisderation the declared policy of our people, 
as manifested by their organic law, to prevent delay in the 
administration of justice, we entertain no doubt in our 
ruling.” 





| 
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The conclusion, therefore, to which we come is, that as 
this case has been regularly tried in the court below, and 
then brought to this court by writs of error, both of the 
complainants and the defendants—the complainants upon 
a motion for a newtrial, involving not only matters touch- 
ing the trial and the verdict of the jury, but also twenty- 
four distinct objections to the decree itself, which, al- 
though not properly contained in the motion for a new 
trial, yet showing knowledge of the matters now insisted 
upon; and the defendants upon their part, by a bill of 
exceptions to the decree, thus bringing up the errors of the 
trial and the findings of the jury by one side, and the 
errors of the decree by the other, and both being affirmed 
by a solemn judgment of this court, concludes this case. 

In view of the constitutional provision in our organic 
law, of the further fact that this, the highest appellate court, 
has pronounced in effect that this decree is not erroneous, 
and the rulings heretofore made upon like questions, as 
well as that all the authorities agree, that where a decree 
has been affirmed in parliament, it is doubted whether a 
bill of review for errors apparent on the face of the decree 
can be brought, we hold that upon the facts of this case it 
does not lie, and that the judgments of the chancellor below 
oncomplainants’ bill were erroneous and must be reversed. 

Story’s Eg. Pl., §408; 2 Dan. Ch. Pr., 1580; Mitford’s 
Pl., Jeremy, 88; 1 McCord’s Ch., 22, 29, 30; 3 J. J. Marsh, 
(Ky.) 492; 1 Hen, & Munf., 13; 4 Ga., 569; 43 10., 564. 

Judgment reversed. 
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CARSON ef al. vs. SEARCY, executor, ef al. 


(SPEER, Justice, being disqualified in this case, Judge Simmons, of the Macon circuit, 
was designated to preside in his place, ] 


Where a will provided that the proceeds of certain property should 
be “equally divided among the legatees already named, share and 
share alike,” and certain legatees were named in two preceding 
items of the will, it was not ambiguous, and parol testimony was 
not admissible to show which of the legatees were intended. 


Wills. Evidence. Before F. D. DISMUKE, EsQqQ., Judge 
pro hac vice. Spalding Superior Court. August Term, 
1880. 


Searcy, executor, filed his bill for direction in constru- 
ing the will of Searcy, deceased. The point was whether 
the legatees mentioned in the 5th item were those men- 
tioned in the 4th item, only, or included, also, those men- 
tioned in the 3rd item. These items were as follows: 


Item 3d. Should there be a balance left after the payment of all my 
debts, as before provided in item 2d, I give and bequeath and devise 
to my niece-in-law, Sally D. Carson, the sum of one hundred dollars, 
and to my niece-in-law, Mary D. Carson, the like sum of one hundred 
dollars, to be paid them out of the proceeds of the sales of my per- 
sonal property and town lots as before mentioned. 

Item gth. After the payment of my debts, as provided in item 2d, 
and the legacies to my nieces-in-law, as provided in item 3d, should 
there be still a balance arising from the sale aforesaid, I give, be- 
queath and devise to my nephews, John Searcy, of Taylor county, 
living at Carsonville, Benjamin Wesley Searcy, now living in Missis- 
sippi, Thomas Ansley, living in Harris county, of this State, all of said 
balance of my money, to be equally divided between them, share and 
share alike. 

Item 5th. As to my real estate, which consists of the land I now 
reside on, I hereby direct all of that part of said land which lies on 
the eastern side of the Macon and Western railroad to be sold as in the 
judgment of my hereafter named executors shall seem best, and the 
proceeds of said sale be equally divided among the legatees already 
named, share and share alike. 
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The case was submitted to the court without a jury. He 
admitted parol testimony to show what legatees were in- 
tended in the fifth item of the will; holding it to be am- 
biguous, and subsequently held that, under such testimony, 
only the legatees mentioned in the fourth item were in- 
tended. Carson e¢ a/. excepted. 


BOYNTON & HAMMOND, for plaintiffs in error. 
STEWART & HALL, for defendants. 


JACKSON, Chief Justice. 


The sole question made by this record is, whether or not 
there be such ambiguity in the testator’s will as authorized 
the introduction of parol evidence to fix his meaning, or 
whether the will, as written, be free from all ambiguity, 
and explains itself and fixes the intention of the testator 
without invoking the aid of evidence outside of the 
writing. 

The fifth item provides that the proceeds of the prop- 
erty in dispute “be equally divided among the legatees 
already named share and share alike.” Those legatees 
“already named” are three nephews, whose names are 
in the 4th item, and two nieces-in-law, whose names 
are in the 3rd item, and to all of whom contingent lega- 
cies are left, if there be money enough after paying debts 
from the proceeds of other property. 

The words are quite plain, the meaning unmistakable, 
and the parol testimony would graft upon the will provis- 
ions wholly at variance with those words. The court be- 
low, trying the cause as judge and jury, heard that parol 
testimony, and decreed that the proceeds of the property, 
or the bequest under the 5th item, be divided between 
the three nephews to the exclusion of the two nieces-in- 
law, and the nieces excepted. We are clear that the court 
erred in so hearing the parol testimony and in rendering 
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that decree. See 14 Ga., 370; 16 /0., 16; 32 10., 597; 
30 /b., 167; 28 1b., 262; 46 1b., 247; 47 Jb., 455; 50 
fé., 181. The judgment is, therefore, reversed. 


STEERS & COMPANY vs. MORGAN & ARMSPAUGH. 


1. After judgment in attachment, the 7. fa. will not be quashed on 
account of amendable defects in the bond and attachment. 

2. Nor will the judgment be set aside for like defects. 

(a) Pending an attachment suit, a garnishment may be issued and 
served, and the plaintiff will not be delayed in obtaining judgment 
against the defendant in attachment by reason thereof. The de- 
fendants being non-residents, an amendment could be made setting 
forth the service of garnishment, and at the same term when judg- 
ment would otherwise have been rendered, it could also be rendered 
against whatever might be in the hands of the garnishees, to be 
levied when such effects should be ascertained. The garnishees 
would not be concluded thereby as to the existence of any indebt- 
edness ; that question would be determined in the usual way. 

(4) The declaration in attachment was sufficient to found a verdict 
upon in this case. 

3. Where non-resident defendants in attachment had sufficient notice 
to put them upon inquiry in time to have defended the suit, but 
failed to do so, this court will not control the decision of the pre- 
siding judge in refusing to allow them to open the judgment 
rendered in the attachment case for the purpose of pleading to the 
merits. 


Judgments. Pleadings. Attachment. Garnishment. 
Before Judge UNDERWOOD. Floyd Superior Court. 
September Adjourned Term, 1880. 


In connection with the report contained in the decision, 
it is only necessary to add the following: Morgan & 
Armspaugh sued out an attachment against Steers & Co. 
At the first term plaintiffs filed their declaration. In it 
they alleged that defendants had contracted to deliver to 
them a good cotton compress, with appurtenances (de- 





i 
@ 
Z 





avy Beda 8 


3 
i 
5 
is 
5 
4 





FEBRUARY TERM, 1881. 553 








Steers & Co. vs. Morgan & Armspaugh. 





scribing the press), and to repair all breakage occurring 
for six months from.September Ist, 1878, provided a skillful 
engineer was employed and the steam pressure not allowed 
to exceed one hundred pounds per square inch; that 
plaintiffs complied with all their part of the contract, 
made the payments required, had a competent engineer, 
and did not allow steam pressure beyond the stipulated 
amount; that two breakages occurred, costing $1,500.00 
each to repair, within the time stated, resulting from 
inferiority in the machinery; that their hands were kept 
idle by the failure of defendants to comply with their 
contract, etc. They laid damages at $5,000.00. 

Pendente lite garnishment was issued and served on the 
Atlanta Steam Cotton Compress Co. On September 
29th, 1880, an amendment to the declaration was made 
alleging this levy of the attachment. At the same term 
of court a verdict was rendered for plaintiffs, and judg- 
ment entered thereon to be levied on certain described 
property of defendants “and also of such funds of the 
defendants, or either of them, as may be in the hands of 
the Atlanta Steam Cotton Compress Company,” etc. 

At an adjourned term of the court in December, 1880, 
Steers, one of the defendants, made three motions, to-wit : 

(1). To quash the 7. fa. because the attachment bond 
was signed by one member of plaintiffs’ firm, and not by 
the firm; because the attachment was against the individ- 
ual members of defendants’ firm, and not against the 
firm itself, thereby not following the affidavit and bond; 
because the hour of the day when the levy was made was 
not entered; and because the individual names of plain- 
tiffs were not set out in the affidavit and bond. 

(2). To set aside the judgment because of the irregu- 
larities in the proceedings; because the declaration was 
not sufficient to found a verdict upon; and because the 
judgment against such effects as might be in the hands of 
the Cotton Compress Company was illegal. _ 

(3). To be allowed to open the judgment and plead to 
the merits. 
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Each of the motions was overruled and defendants 
excepted. 


BROYLES & JONES, for plaintiffs in error. 
DABNEY & FOUCHE, for defendants. 
JACKSON, Chief Justice. 


Morgan & Armspaugh sued out an attachment against 
Steers & Co., and caused it to be levied on certain effects 
in the county of Floyd as the property of the defendants 
in attachment. The affidavit was made on the 27th of 
February, 1880, and attachment issued the same day, 
and on the next day it was levied. At the first term 
thereafter the declaration in attachment was filed, to-wit, 
on the 22d of April, 1880; and this declaration was 
amended on the 29th of September, 1880, in open court, 
at the next term, bv the allegation that since the attach- 
ment was issued and the declaration filed, they had levied 
it in Fulton county, by serving summons of garnishment 
on the Atlanta Steam Cotton Compress Company, said 
company being composed of Hugh S. Inman, G. W, 
Parrott and J. D. Turner, which amendment was then 
and there allowed. At the same September term a verdict 
was rendered for $5,000.0c against the defendants in 
attachment, and judgment signed 1oth of October there- 
after against them thereon, to be levied of the effects 
attached in Floyd county, “and also of such funds and 
property of the defendants, or either of them, as may be 
in the hands of the Atlanta Cotton Compress Company,” 
composed of the persons above named. And thereupon 
execution issued, on the 26th of October, to enforce the 
said judgment and following its terms. On the 14th of 
December following, at an adjourned session of the same 
term of the court, three motions were made, the first to 
quash the attachment, the second to set aside the judg- 
ment, and the third to open it in so far as to allow pleas 
to the merits to be filed. 
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These motions were all overruled by the court and ex- 
ceptions taken to each judgment, and, by agreement, all 
brought up for review here in one bill of exceptions. 

1. The motion to quash the attachment was based on 
the insufficiency or illegality of the bond, because signed 
by one of the plaintiffs individually, and because the at- 
tachment does not follow the bond and affidavit, it being 
against the individuals of the firm of J. B. Steers & Co., 
and the affidavit and bond being against the firm itself. 
The other grounds were not pressed, but aband»ned be- 
fore us. The motion to quash was properly overruled. 
The defects in the bond and attachment were amendable, 
and there was none in the affidavit. Had the motion 
been made before verdict, amendments could have been 
made and the defects been cured and the action have pro- 
ceeded. Code, §3316. 

2. So far as the motion to set aside the judgment is 
based on those irregularities which were in the motion to 
quash, it was properly overruled, because no judgment 
will be set aside for amendable defects in the pleadings or 
record. Code, §3590; 45 Ga., 97. 

It was urged, however, before us, that the judgment 
should at any rate be set aside so far as it authorized a 
levy on the effects of defendants in the hands of the At- 
lanta Cotton Compress Company, because the garnishment 
was served too late on that company, and because no 
judgment could be rendered against the effects in their 
hands until March term, 1881, as it was served in June, 
1880, and the September term was the first term after ser- 
vice of the garnishment. 

The record does not disclose exactly when the sum- 
mons was served, but it was pendente lite, and after the 
first term when the declaration was filed. The point 
made presents the questions whether after the attach- 
ment has been levied on property in one county it can be 
levied pendente lite by service of garnishment in another 
county ; and, if so, whether it will have the effect to stay 

v 60—35 
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the judgment against the main defendants until after the 
time allowed the garnishees to answer before judgment can 
be had against the garnishees. There can be no doubt 
that the plaintiff is not to be delayed in getting judgment 
against the principal defendants by reason of garnish- 
ments issued for persons in the same or in another county. 
He may have summons of garnishment issued ad libitum, 
and if his suit in the declaration filed in the court which 
got the jurisdiction against the defendants by the first 
levy of his attachment in that county be ripe for trial 
against the principal defendants, he may go on and try 
and get his judgment against them, but not against the 
garnishees. That is a different case to be tried in the 
county where the garnishee resides ; but we see no reason 
why he may not have judgment against the effects of de- 
fendants in attachment, and the indebtedness of gar- 
nishees to those defendants—to be levied when ascertained 
by a judgment against the garnishees in the proper 
court of the county of the residence of these garnishees. 
Code, $3302, 3303-4-5-6, 3537-8 e¢ seg; Sup.to Code, §4647. 
These sections show that such is the spirit which pervades 
our whole garnishment law in all the courts. The plaintiff 
is not to be delayed in getting his judgment.against the 
defendants—his debtors—for what they owe him, but he 
is not to enforce it against anything the garnishee has 
belonging to his debtors until that question is adjudicated. 
And such we understand this judgment to be. It is to 
be levied at once on the attached property in Floyd 
county, but on the effects or debts of the garnishees only 
when ascertained by another judgment in another court 
of the county of the garnishees’ residence, after due pro- 
cess of law against them, and due trial at the proper term 
of the court. 

In attachment, as in all other cases, regularly begun by 
personal service, garnishment may be issued and service 
perfected pendente lite, and the plaintiff will not be de- 
layed in getting judgment against his debtor, but such 
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judgment is to be enforced against the effects in the hands 
of the garnishee only when he admits that he has such 
effects, or is so indebted, or, after a regular trial, it is found 
and adjudged that he has them or is indebted. 

So we think that the court did not err in not setting 
aside the judgment on this ground. 

The declaration in attachment appears sufficiently com- 
prehensive to authorize the verdict. If there were de- 
fects, they were amendable, and we cannot say that the 
court erred in overruling the motion to set aside the judg- 
ment because the declaration was so defective as not to 
warrant the finding of the jury and the judgment thereon. 

3. And this brings us to the consideration of the last 
motion, which is to open the judgment and plead to the. 
merits. We think that this rested mainly in the discretion 
of the superior court where the case was tried and the 
judgment sought to be opened had been rendered. If 
it was the legal right of the defendants to open it and be 
heard on the merits, of course this court would enforce 
the right by overruling and reversing the judgment which 
denied it; but if it involved matter of /aches, and the 
court below refused it, this court will not interfere. From 
the affidavit of Mr. Steers it seems that the garnishees in- 
formed him of the pending of the proceedings against 
them in August, 1880, and this should have put him on 
inquiry. The judgment against him and his partner was 
not obtained until the fall term of Floyd superior court, 
on the 16th of October, 1880, and this gave him ample 
‘time to look into the case and defend. 

Against non-residents personal service is impracticable, 
and the statute provides that the suit be commenced by 
attaching such property as they have in this state. As 
to that property, whether in the possession of their agents 
or lying open, the courts get jurisdiction, and may proceed 
without notice or personal information ; but in this case 
the defendants did have notice from the garnishees and 
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seem to have been negligent, at least not enough on the 
alert, to authorize this court to reverse the judgment of 
the court below in rejecting the motion to open the judg- 
ment and hear defendants on the merits. Defendants 
seem to have been chary of submitting to the jurisdic- 
tion of the court on the merits until two technical mo- 
tions not involving the facts and real merits had been re- 
jected, and yet base taeir appeal to be heard at last on 
the merits on the facts of insufficient notice. If notice 
had been given them by plaintiffs a personal, general 
judgment could have been rendered against them. Its 
effect, under our law, is only to make the judgment gen- 
eral and personal. The judgment zz rem is good without 
it, and that is all that this judgment is. Code, $3309. 
In our judgment, therefore,the plaintiffs in error have 
not made a case before us from the record which entitles 
them to a reversal of the action of the superior court, 
and the judgment of that court must be affirmed. 
Judgment affirmed. 





JONES vs. THE GEORGIA SOUTHERN RAILROAD ¢é al. 


1. Leaving a copy of a declaration and process with a depot agent is 
not sufficient service on an individual lessee of the railroad. 

2. This suit being by an employé against a railroad to recover dam- 
ages for an injury done to him by a co-employé, and the evidence 
failing to show either that he was without negligence or that there 
was negligence on the part of his fellow servants, a non-suit was 
properly awarded. 


Service. Railroads. Damages. Negligence. Non- 
suit. Before Judge MCCUTCHEN. Whitfield Superior 
Court. October Term, 1880. 


Jones brought case against Tucker and the Georgia 
Southern Railroad jointly, as partners in running the road, 
for an injury done to him bya co-employé, he being him- 

















FEBRUARY TERM, 1881. 559 





Jones vs. The Georgia Southern Railroad e¢ ad. 





self a track-hand on the road. The entry of the service 
was as follows: 


“Served Charles N. Brown, the depot agent of defendants, with 
two copies of the within writ and process personally, by leaving it with 
him at the depot of said railroad, in Dalton, Georgia, it being the or- 
dinary and usual place of doing the public business of said railroad 
in said Whitfield county, Georgia. This January 22nd, 1880. 

(Signed,) FRED. Cox, Sheriff.” 


A letter was also mailed by the clerk to James P. Wal- 
lace as president “of the leasing company of said rail- 
road,” informing him of the pendency of the suit. Sub- 
sequently an entry of on est inventus was made as to 
Tucker. 

Both Tucker and the Georgia Southern Railroad trav- 
ersed and excepted to the entry of service. The question 
of fact thus raised was by consent submitted to the court. 
It appeared that Walker and Tucker, the assignees of the 
Selma, Rome and Dalton Railroad of Alabama, of which 
the Georgia Southern Railroad was the connecting link in 
this State, had leased the latter and operated it under the 
lease. The only items of the lease material to an under- 
standing of this point are the following: 


“ Fourth.— The parties of the second part, (Walker and Tucker, as- 
signees,) have heretofore accounted, and hereafter agree to account, in 
each and every month with the party of the first part, (the Georgia 
Southern Railroad,) for the earnings gross and net of said leased 
property and to pay therefor, as rent at the end of each month, or as 
soon thereafter and in the month next succeeding as accounts can be 
made, such part of the net earnings of the entire line of said railroad 
in Georgia and Alabama, as shall appear by the proper apportionment 
to belong and apply to the portion of said railroad in Georgia, and to 
render said accounts and to remit said rent to the New York Guaranty 
and Indemnity Company at the city of New York, which is hereby 
designated by the party of the first part for that purpose. 

Fifth.—It is further agreed the party of the first part shall in like 
proportions as are stated in the fourth article above, bear its part of 
the expenses of operating the entire line of railway in Alabama and 
Georgia, including repairs to rolling stock used in whole or in part in 
Georgia, which proportion of expenses being twenty-eight and four- 
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seventeenth per cent., is to be deducted from the proportion of the 
gross earnings of the part of the line of railroad in Georgia. 

And the party of the first part agrees to pay to the parties of the 
second part one thousand dollars per month for the use of the rolling 
stock and motive power of the Selma, Rome and Dalton Railroad Com- 
pany in operating said railroad in Georgia, in addition to the propor- 
tion of repairs of machinery above mentioned.” 


The court held the service bad as to Tucker, and plain- 
tiff excepted. The case proceeded againsf the railroad. 
Plaintiff’s own testimony as to the manner of the acci- 
dent, which with testimony as to the amount of damage, 
etc., made up the case relied on by him, was as follows: 

“On the 20th of November, 1878, while at work on the 
railroad running from Dalton, Georgia, to Selma, Ala- 
bama, vza Rome, Georgia, he received an injury to his left 
foot. He was an employé on said railroad, which is usu- 
ally called Selma, Rome and Dalton Railroad. He was 
at work on said day a few hundred yards below the car. 
shed, in Dalton, Georgia, said county. He was a track 
hand—had been so engaged for about twelve months, 
John Quinn, track boss, gave orders to remove from a kand- 
car a bar of iron, which bar was track iron, about thirty 
feet long, and very heavy—about as much as six men 
could lift or handle easily. Said Quinn had stepped off; 
six of them took hold of the bar and carried it over the 
State Road track, which was east, and near the railroad 
on which he was at work. When they got on the State 
Road track, Joe Parker called out, ‘over,’ and called out 
-again, ‘down on.the end of the ties.’ Joe Parker was at 
his end of the bar, there being three men at each end of 
the bar; the hands at the opposite end from him threw 
their end of bar over on the ground beyond end of ties, 
When Joe Parker called out, ‘over,’ witness placed his 
foot on the track iron and started to throw, and when 
Parker said, ‘down on the end of the ties,’ witness tight- 
ened his grasp and tried to throw down on end of ties, 
but the other end striking the ground beyond the end of 
the ties caused the bar to strike, about its middle, the end 











FEBRUARY TERM, 1881. 561 





Jones vs. The Georgia Southern Railroad ef a/. 





of the ties, or to bounce from striking the ground. It so 
bounced as to fall on his left foot. Joe Parker has done 
the calling ever since he went on said road and was an 
employé on the same. Parker did the calling because he 
had a loud or strong voice. * * * * He was em- 
ployed by the track boss and paid like other hands.” 


On motion of defendant, the court granted a non-suit 
and plaintiff excepted. 


D. W. HUMPHREYS; W. K. Moorkg, for plaintiffs in 
error. 


SHUMATE & WILLIAMSON; C. D. MCCUTCHEN, for de- 
fendants. 


CRAWFORD, Justice. 


Marion Jones, the plaintiff in error, brought suit in the 
court below against the defendants for two thousand dol- 
lars, for damages alleged to have been sustained by him, 
by the carelessness and negligence of their employés and 
agents, and without fault or negligence on his part. 

On exceptions to the service, the judge below after 
hearing testimony—the facts as well as the law on the 
traverse having been submitted to him—held that the ser- 
vice on the Georgia Southern Railroad Company was 
good, but that there had been none upon the defendant, 
John Tucker. To that part of the ruling referring to the 
service upon Tucker the plaintiff excepted. The plain- 
tiff then proceeded to submit his testimony on the merits 
of the case, and when he had closed, counsel for the de- 
fendant moved a non-suit, which was granted, and the 
plaintiff again excepted. 

1. The testimony showed that the Georgia Southern 
Railroad, with all its property and franchises, had been 


leased to Thomas A. Walker and John Tucker, receivers of 
that part of the Selma, Rome and Dalton Railroad which 
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lies in the State of Alabama. This lease was made in pur- 
suance of law, and by the authority of the charter of the 
Georgia Southern Railroad Company, as well as by the 
decretal order of the chancery court for the fifth district 
of the middle division of Alabama. This railroad, there- 
fore, being operated by, and in the possession of, individ- 
uals, under a legal and valid lease, service should have 
been perfected as provided by law for such cases before 
the court could obtain jurisdiction of them. 

The attempt to serve the defendant, Tucker, by leav- 
ing a copy of the declaration and process with an agent 
in Dalton, was properly ruled to be no service. Such ser- 
vice is only good against acorporation. Code, §336y. 

2. On the judgment of non-suit to which exception was 
also taken, we can see no error. The plaintiff, Jones, was 
the track-hand and servant of Walker and Tucker, lessees, 
and not of the Georgia Southern Railroad Company, then 
the only defendant before the court in this case. 

But if this were not so, the law requires before a recov- 
ery can be had by an employé of a railroad company, who 
sues for a personal injury sustained by the negligent per- 
formance of an act in which he participated, he must 
either show that he was wholly free from fault himself, or 
that there was negligence on the part of his fellow-ser- 
vants, and until this is done, he has not made a przma facie 
case against the company. 56 Ga., 586; 58 /b., 107; 59 
1b., 436; 1b., 73; 60/6., 119 

The testimony offered being insufficient to bring the 
plaintiff’s case within these requirements of the law, a 
judgment of non-suit was properly awarded. 

Judgment affirmed. 
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THE STATE OF GEORGIA vs. THE WESTERN AND ATLAN- 
TIC RAILROAD COMPANY. 


[Jacxson, Chief Justice, being disqualified, Judge Harris, of the Coweta circuit, was 
designated by the governor to preside in his place.] 


1. The Western and Atlantic Railroad Company is subject to a tax of 
one-half of one per cent. on its net income, but to no more. 

(a). This rate is fixed by contract between the state and the company, 
and cannot be altered by the former during the continuance of the 
lease. 

2. The payment of this income tax covers also such property as may 
be necessary and proper for the use and enjoyment of the franchise 
secured by the lease to the company, whether it was received from 
the state or has been purchased since the lease began. Other prop- 
erty of the company would be subject to taxation as the property 
of individuals. 


Tax. Western and Atlantic Railroad. Constitutional 
law. Before Judge CLARK. Fulton Superior Court. 
March term, 1880. 


To the report contained in the decision it is only nec- 
essary to add that the comptroller general issued a ‘tax 
fi. fa., against the Western and Atlantic Railroad Company 
for tax of 1874 upon its property. The defendant filed 
its affidavit of illegality, on the following grounds : 

(1). That the defendant leased said railroad under an act 
of the legislature, the first section of which provides that 
the lessee should in no case be disturbed by the authority of 
the state so long as said lessee kept its contract with the 
state and made the payments when due, meaning the 
monthly rental due the state by the contract of lease. 
And the defendant avers that it has, in good faith, kept 
its contract, and has promptly made the menthly pay- 
ments due by it to the state. Defendants therefore claim 
that said provision of said act protects it from any liabil- 
ity to the state for taxes. The state having thereby con- 
tracted not to exact from said lessee the payment of any 
other sum of money than the monthly rental. 
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(2). That by the eleventh section of said act the lessee 
of said road is entitled to the same exemptions, privi- 
leges, immunities, rights and guarantees, and shall be sub- 
ject to the same liabilities, disabilities and public burdens 
as the Georgia Railroad and Banking Company, the Cen- 
tral Railroad and Banking Company, and the Macon and 
Western Railroad Company, and no more, except that said 
lessee shall not be entitled to any banking privileges. 
And whilst defendant denies the right of the state to assess 
its property for taxes for the reasons stated in the first 
ground, it claims that, if liable for taxes at all, it is only 
liable for one-half of one per cent. on its net income, that 
being the tax for which the several railroad companies 
above named were and are liable. 

(3). That for the reasons set forth in the first ground, any 
attempt by the state to collect taxes from the defendant 
would impair the obligation of the state’s contract with 
the defendant, and any act of the legislature designing 
to impose any such tax is null and void. 

(4). That in the twenty-seventh article of the constitution 
of the state it is declared that taxation on property shall 
be ad valorem only, and uniform on all species of property 
taxed. And defendant avers that by the charters of certain 
specified railroad companies it is provided that they shall 
be subject to a tax of not exceeding one-half of one per 
cent. per annum on their net income. 

Defendant states that it has paid that amount of tax on 
its net income under protest in order to be permitted to 
file said affidavit of illegality. 

(5). Defendant claims that the act of the legislature, ap- 
proved February 28th, 1874, entitled an act to amend the 
tax laws of this state so faras the same relate to railroad 
companies, etc., is void so far as it attempts to repeal any 
portion of the act under which defendant leased said 
road, or to impose any greater burden or tax than the 
monthly rental defendant agreed to pay the state for the 
use of said road and its property. 
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The State of Georgia vs The Western and Atlantic Railroad Company. 
The case was submitted to the court without a jury. 
The evidence is not material to an understanding of the 
points ruled. The court sustained the affidavit, and 
plaintiff excepted. 


CLIFFORD ANDERSON, attorney general; R. TOOMBS 
for plaintiff in error. 


JuLius L. BRown; B. H. HILL; R. J. MOsEs, for de- 
fendant. 


HARRIS, Judge. 


(1). On the 28th February, 1874, the legislature passed an 
act requiring the presidents of all the railroad companies 
in the state to return, on oath, to the comptroller general 
the value of the property of their respective companies, to 
be taxed as other property of the people of the state. 

Under this act a return was made by the president of 
the Western and Atlantic Railroad Company, the defend- 
ant in error. The tax was assessed by the comptroller 
general, and a fi. fa. issued for its collection. An affida- 
vit of illegality was filed by the said company to this ft. fa. 
denying its liability for the tax sought to be collected. 

It was agreed by counsel representing both the plaintiff 
and the defendant that the cause be heard before the pre- 
siding juge, upon an agreed statement of facts without 
the intervention of a jury, he to decide upon the law and 
the facts, subject to revision by this court as in ordinary 
cases. 

The presiding judge, after hearing the evidence and ar- 


gument, sustained the affidavit of illegality, dimissed 


the levy, and rendered judgment against the plaintiff for 


-costs. 


To this judgment the plaintiff in error excepted, and 


‘brings the cause by bill of exception to this court for re- 
view. 


On the trial below, the plaintiff in error demurred to 
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the affidavit of illegality, and moved to dismiss the same 
upon the ground that the defendant, by a failure to com- 
ply with the act of February 28th, 1874, had not brought 
the question made within the jurisdiction of the court; 
which motion was overruled. The action of the court 
was excepted to and assigned as error. 

Upon the hearing before this court, this ground of ex- 
ception was withdrawn, thus leaving, as the sole question 
before this court, the right of the state to tax said com- 
pany; and if liable to be taxed at all, what property is sub- 
ject to taxation and the extent to which said property 
may be taxed. 

This is the second time that this case has been before 
this court. At the January term, 1875, it was held: 

1. That, ‘“ under the guarantees of the first and elev- 
enth section of the act of October 24th, 1870, authorizing 
the lease of the Western and Atlantic Railroad, the West- 
ern and Atlantic Railroad Company, though made a body 
corporate by said act, by virtue of the contract of lease, 
when accepted by the governor and recorded, is not lia- 
ble to a tax greater than one-half of one per cent. on the 
net income of the company.” 

2. “By the eleventh section of said act it is taxable to 
that extent.” 54 Ga., 428. 

Thus at least it has been decided that the liability of 
the defendant to taxation is at the rate of one-half of one 
per cent. upon the net income of the company, which was 
the rate at the time—1870—of taxation upon all the rail- 
road companies. That this was the rate of the Central 
Railroad, as fixed by its charter, see acts of 1833, page 
248; acts of 1835, page 247; of the Georgia Railroad 
Company, see acts of 1833, p. 264, and of 1835, p. 185; 
of the Macon and Western Railroad in 1870, acts of 
1869, p. 64. 

It is to be further noted that the tax on the Central 
Railroad has been declared irrepealable. Central Railroad 
vs. Georgia, 92 United States, 665. In the Georgia Rail- 
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road case, this court has declared that its oe was 
irrepealable in the 54 Ga., 428. 

That the legislature had the right to lease the Western 
and Atlantic Railroad cannot be questioned ; and, having 
done it, whether wisely or unwisely, is not now to be in- 
quired into, nor can it be changed even if it were at an 
annual rental far below its real value. The state, like an 
individual, must abide its bargain. 10 Ga., IgI-196; 4 
Wheaton, 418; 3 Wallace, 72, 73; 16 Howard, 369; 6 Ga., 
130: 19 /0., 325. 

A rate of taxation fixed by the charter is conclusive, as 
has been stated in the above cases, and is supported by the 
very highest authorities: 16 Wallace, 244-9 ; 1 Black, 436-8; 
13 Wallace, 264; 15 Wallace, 460-8-9; 8 Wallace, 441; 18 
Wallace, 392-404; 44 Ga., 397. 

But it is said that the corporation part of the lease act 
is subject to modification or repeal, even. Admitting this 
to be so, there stands the contract, fixed and unalterable, 
except according to its own terms, and courts have no 
discretion to change or to alter contracts where they are 
legally made. 

(2). It is contended, however, that besides the tax of one- 
half of one per cent. upon the net income, that all of the 
property of the company, other than that received by it 
from the state under the lease, and contained in the 
schedule returned by the commissioners appointed by the 
governor, falls within the provisions of the act of Febru- 
ary 28th, 1874, and is subject to be taxed thereunder. 

This court concurs fully and thoroughly with this view 
of the law, except as to such property as may be neces- 
sary and proper for the use and enjoyment of the fran- 
chise secured by the lease to the defendant in error. All 
other proper than that owned by this company should pay 
taxes just as the property of other people of this state 
pays taxes. But to make the company, because it has in- 
creased its means of enlarging its income by improving its 
property and doubling its capacity, pay taxes on the addi- 
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tional property and additional income, would be to levy a 
double tax upon the same property. 

What is necessary to operate the road, is necessary to 
make the income, and when that is taxed it includes eve- 
ry thing entering as an element going to produce it. It 
may be that the state and the other tax-payers have 
largely suffered, and must continue to suffer to the end 
of this lease, by this rate of taxation, but with this state 
of things co. rts have nothing to do, their province is to 
decide, not to make, the law. 

. The ruling which we make in this case is fully and 
clearly required by the law governing and controlling it. 
If it work a hardship either on the people or the state, it 
is attributable alone to the contract and not to the 
courts. ¢ That the company is liable to pay taxes on all 
the property which it owns, outside of that which is nec- 
essary and proper for sustaining and operating it, is be- 
yond question, but up to that point it can be made to pay 
only upon its nets income. 40 Ga., 646; Wright, comp- 
troller general, vs. Southwestern Railroad Company, Feb- 
ruary term, 1880; Atlanta Street Ratlroad vs. City of At- 
lanta, September term, 1880. 

Judgment affirmed. 


HART vs. HENDERSON. 


1. Where an amendment to a bill in equity was filed and service ac- 
knowledged, with the express reservation of the right to demur 
thereto, but no order appears allowing such amendment, it was not 
too late to move to dismiss it at the hearing of the case. 

2. Where a bill for injunction and for other purposes was nled under 
oath, it could not be amended by striking out everything between 
the names of parties and the prayer for subpoena, and inserting 
entirely new matter. 

(a). The original bill being by a wife, who alleged that she had bought 
property through the agency of her husband, and that he had been 
deceived as to its value by the vendor, that she had paid its full 
value, and praying that the vendor be required to make titles to 
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her, and be enjoined from interfering with her possession, it could 
not be amended by alleging that her husband bought the land for 
himself, but used money belonging to her with the knowledge of 
the vendor, and praying that she be reimbursed. Such an amend- 
ment introduced a new cause of action. 

3. While technically there is no such thing as a non-suit in an equity 
cause, yet as this bill would properly have been dismissed because 
no recovery could be had'on it under the testimony, and as the 
result is the same under the name of a non-suit, the judgment will 
be sustained. 


Equity. Amendment. Practice inthe Superior Court. 
Non-suit. Before E. W. BECK, Esq., Judge pro hac vice. 
Henry Superior Court. July Adjourned Term, 1880. 


This was a bill filed by Mrs. Hart against Henderson, 
alleging in brief as follows: 

In the year 1875, her husband, Jno. R. Hart, as her 
agent, bought of defendant a house and lot in the town 
of Hampton, for $1,000.00. There was paid on said pur- 
chase $450.00, which arose from the sale of her property 
in Thomaston. Her said agent was sick when he nego- 
tiated for the house, and was unable to examine it before 
the purchase was concluded, having to leave Hampton on 
account of sickness. He relied on the representations 
of defendant as to the size of the house and lot and im- 
provements on the lot. 

Defendant represented that the lot contained one-half 
acre, when in truth it contained less than one-fourth acre ; 
that the house was well finished, when in truth there 
were openings between the planks of the ceiling and floor 
and the wall; that said house had four rooms, when it 
had only two, etc. These misrepresentations were un- 
known to complainant or her agent at the time of the 
purchase, nor until after she took possession and paid a 
part of the purchase money. The place was not worth 
more than $450.00. 

Henderson has brought an action of ejectment against 
her husband as tenant in possession of said land, which is 
pending in Henry superior court. 
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allegations that defendant knew that her money, to the 
amount $450.00 had been paid by her husband for the 
house in part, and praying that defendant pay it back to 
her. On the hearing, this amendment was stricken, and 
complainant excepted. 

It appears to have been offered and filed in the clerk’s 
office in March, 1879, but no order of court allowing it 
was had, though service was acknowledged upon it, re- 
serving the right to demur or answer at a subsequent 
term. 

Appended to the amendment is a withdrawal of that 
part of it which strikes out any part of the original bill. 

1. Under the facts, the motion to strike this amend- 
ment came in time. No order appears allowing it, and 
when service was acknowledged upon it the defendant’s 
counsel expressly reserved the right to.demur, and time 
to do so. . 

2. The amendment ought to have been stricken as first 
drawn. To strike out a whole bill except the names of 
parties and put in another, cannot be allowed. Indeed, a 
sworn bill cannot be amended by striking out any allega- 
tion therein for obvious reasons. It Ga., 539. But at 
some time or other the striking out part of the amend- 
ment was withdrawn, so that when it was disallowed that 
may, perhaps, be considered as not in the amendment. 
That not being in, did it present a new course of action 
distinct from that set out in the original bill? The origi- 
nal bill was filed to obtain an injunction to prevent the 
defendant from interfering in any way with complainant's 
property purchased for her, and to have title deeds thereto 
made to her, she being in possession. The amendment 
abandons all title to the house and lot, and sets up only 
that defendant has received knowingly from her husband 
her money, and seeks its recovery back. There is no 
prayer for discovery. It is waived. This could as well 
be recovered by law. There is no equity in it. It makes 
not only a new, but a common law cause of action, and 
was properly stricken. 14 Ga., 320. 





FEBRUARY TERM, 1881. 573 


Shealy vs. Toole e¢ ad. 


It was then proposed to amend the prayer of the bill, 
which was also refused. It is simply a prayer to recover 
the money of complainant which defendant had received, 
with interest thereon, if she could not have a deed de- 
creed to be made to her. Substantially it is the same as 
the other. The husband had a right to use her money 
with her consent, and there is no pretense that she did 
not assent to its being so used. On the contrary, she 
thought the property was to be hers. Any way it is a 
different cause of action, distinct from the whole sub- 
stance of the original bill. 

3. The court then granted a non-suit. Clearly there 
was no evidence on which a decree could be had for com- 
plainant as the pleadings then stood, and the non-suit was. 
equivalent to a motion to dismiss, which should have been 
granted. There is, strictly speaking, no such thing asa 
non-suit in equity causes, but as the result is the same as 
the dismissal of complainant’s bill because no recovery 
could be had on it under the testimony, this court will 
not quibble on words but let the judgment stand. 

Judgment affirmed. 


SHEALY vs. TOOLE ef al. 


. The grant of a non-suit as to one of two defendants is not such a 
final adjudication as will give the plaintiff the right to bring the case 
at once to this court, it appearing from the record that the case as 
to the other defendant is still pending below. 

. A diminuition of the record must be suggested on or before the 
calling of a case on the docket. After the case has been called, and 
a motion to dismiss made and argued, it is too late to suggest a di- 
minution except by consent. 


Practice in the Supreme Court. At February term, 
1881. 


The record and bill of exceptions in this case shows 
that Susan V. Shealy, by her next friend, filed her bill, 
against W. T. Toole, and Martin L. Shealy, her husband, 
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the object being to protect her interest in certain land 
which was alleged to have been bought by Martin L. from 
Toole and partly paid for with complainant’s money, and 
which was about to be subjected for the balance of the 
purchase money. On the trial, the record shows that a 
non-suit was granted as to Toole, but nothing appears to 
indicate any disposition of the case as to Martin L. Shealy. 
When the case was called in the supreme court, a 
motion was made to dismiss it, because there was no final 
judgment in the court below. “After the motion to dis- 
miss had been argued for some time, counsel for plaintiff 
in error proposed to suggest a diminution of the record. 
The court dismissed the writ of error, announcing the 
principles stated in the head-notes. 


JNo. R. WoRRILL, for plaintiff in error. 


ALLEN ForT; W. A. HAWKINS, for defendants. 


ENGLISH, administratrix, e¢ a/., vs. BRYAN, executor. 


Where the bill of exceptions fails to state the court or county in which 
the case was tried, the writ of error will be dismissed, and this 
though the certificate of the clerk thereto is from him as clerk of 
the superior court of Washington county. 


Practice in the Supreme Court. At February term, 1881. 


The bill of exceptions in this case, so_far as material, 
was as follows: 

“Be it remembered that at the July adjourned term,1880, there came 
on to be tried before the Hon. A. C. Pate, Judge of the Oconee circuit, 
presiding instead of Hon. H. V. Johnson, hindered from providential 
cause, at chambers, a suit in equity at the instance of Wm. G. Bryan, 
executor of the last will of Jason Bryan, deceased, as complainant, 
and Lucy English, as administratrix of Aaron English, deceased, and 
Jacob R. Davis, as defendants, being a bill for partition and account,” 
etc. 

Nowhere did it appear in what court or county the case 
was tried. The clerk's certificate commenced as follows: 
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STATE OF GEORGIA, Clerk’s office, superior court, August 
Washington county. 16th, 1880. I, Sanford M. Northington, 


clerk of the superior court of the county and state aforesaid, do certify,” 
etc., Signed officially. 


Counsel for defendant moved to dismiss the writ of 
error because the venue of the case was not stated in 
the bill of exceptions. No motion to amend by the 
record was made. The case was dismissed and the prin- 
ciple stated in the above head-note announced. 


B. D. EvANsS; H D. D. TwiaGs, by brief, for plaintiffs 
in error. 


E. S. LANGMADE; JAS. K. HINES, by HARRISON and 
PEEPLES, for defendant. 


WILSON, assignee, vs. STRICKER & COMPANY eé¢ ad. 


. A failure to attach a bill of particulars to a declaration can be cured 
by amendment, and is not good ground to set aside a judgment 
thereon. 

. A declaration in attachment ought to allege a levy on specified 
property. A declaration which set out that “the plaintiffs in at- 
tachment complain of the said Tinckham, defendant in attachment, 
who resides out of the State, and who has been attached to answer 
in an action on promises,” etc., with no further allusion to the at- 
tachment proceedings, and no prayer for judgment of any kind, was 
fatally defective. 

. A verdict in an attachment case in favor of the plaintiff against the 
defendant for a specified sum is sufficient. 

. The pleadings being insufficient to base a verdict or judgment 
upon, a judgment so founded will be set aside on motion. 

. Where one attachment has been properly sued out and is proceed- 
ing legally, another attachment cannot be sued out by the same 
plaintiff against the same defendant on the same debt. 

.) A levy dated six days before the date of the attachment on which 
it was based was illegal. 

. Where the sheriff ’s entry of levy referred to a list or invoice of goods 
thereto attached, and at the trial there was no invoice attached, 
parol testimony was admissible to prove that the same invoice or 
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list of goods was attached to this levy as to another levy which the 
sheriff had made on the same stock, and which was before the 


court. 


Attachment. Pleading. Judgment. Verdict. Evi- 
dence. Before Judge HILLYER. Fulton Superior Court. 
October term, 1880. 


Wilson, assignee in bankruptcy of Tinckham, moved to 
set aside two judgments in attachment obtained against 
Tinckham, one by Stricker & Co., the other-by Louis & 
Co. The motions were heard together. The principal 
grounds were as follows: 

(1.) Because there was no bill of particulars filed with 
the petition or declaration, nor with the attachment. 

(2.) Because it was irregular and illegal to issue two 
attachments for different portions of the same account ; 
and no declaration was filed in either of said attachment 
proceedings; and one declaration averring in the aggre- 
gate the sum of both said attachments was illegal and un- 
authorized, especially as no order of court was taken, au- 
thorizing the consolidation of the two. [On February 2nd, 
1866, a member of the firm of Stricker & Co., sued out an 
attachment against Tinckham for $2142.45. On February 
8th, he again made an affidavit for attachment, stating that 
in his former affidavit he had made a mistake of $900.00. 
Thereupon attachment issued for that sum, and was 
levied. A single ceclaration was filed to cover both levies. ] 

(3.) Because the judgmeut in said case was not author- 
ized by the pleadings, nor the proceedings preceding it. 

(4.) Because there was no valid levy of the attach- 
ment for $900.00, as it was levied, if at all, before issued, 
and before the affidavit in attachment was made. [The 
attachment was dated February 8th, 1866, while the levy 
was dated February 2nd, 1866.] 

(5.) Because neither the declaration, verdict nor judg- 
ment sets out or describes the property sought to be con- 
demned and subjected to the claim of plaintiff in attach- 
ment. 
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When the motions came on to be heard, the levy of the 
Louis & Co. attachment stated that it was on a house, 
-etc., “and also the stock of goods hereto attached ;” but 
there was no list or invoice attached, while there was such 
an invoice attached to the Stricker & Co. levy. The 
court admitted parol testimony to show that at the time 
of the levy of the Louis & Co., attachment, the sheriff at- 
tached to his levy the same invoice or list of goods as 
that attached to the levy in the case of Stricker & Co. 

The motion was overruled, and movants excepted. 


E. N. BROYLES; REUBEN ARNOLD, for plaintiff in 
error. 


Jno. L. Hopkins; McCay & ABsoTT, for defen- 
dants. 


CRAWFORD, Justice. 


At the October term, 1866, of Fulton superior court, 
two judgments in attachment were obtained against John 
T. Tinckman, one by Stricker & Co., for $2,856.00, the 
other by A. Louis & Co., for $1,664.64. 

At the October term, 1868, motions were made in each 
case by James. B. Wilson, the assignee in bankruptcy of 
the said Tinckham, to set aside these judgments. The 
motions lingered on the dockets until the last November 
term of said court, when the judge sitting as court and 
jury by consent, tried them together and decided against 
the motion to set aside, and the movant excepted. 

The controlling grounds of the motion were, that there 
were no bills of particulars attached to the declarations ; 
that the declarations themselves were not such as the law 
requires in cases of attachment; that the verdicts and 
judgments rendered did not sufficiently describe the prop- 
erty condemned to sale. Besides these general grounds, 
which were applicable to both the judgments, there were 
others which were made to them separately. We will 
dispose of them in their order. 
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1. In so far as the failure to attach bills of particulars 
to the declarations, it was ruled as early as 3 Kelly 79, 
that such failure was not a good ground to set aside a 
judgment, and we fully concur in that ruling. 

2. The next ground insisted upon is, that the declar- 
ations were wholly defective. They set out that the 
“ plaintiffs in attachment complain of the said Tinckham, 
defendant in attachment, who resides out of the State, 
and who has been attached to answer in an action on 
promises.”” There is no prayer for judgment of any kind, 
and no other or further reference or allusion to the attach- 
ment proceedings. 

In the 63 Ga., 688, it was held that, “ Without doubt, 
the declaration ought to allege a levy, describe the prop- 
erty, and pray for a proper judgment. Attachment is in 
the nature of a proceeding in rem and the res should be 
described, and the seizure alleged. * * * * Certainly 
the general rule of law is, that in order to obtain a regular 
special judgment against particular property, the property 
must be described in the pleadings. There would be no 
good sense in a different rule.” 

Testing then the declaration in these cases by the law, 
as here ruled, the objection to the same was well taken. 

3. The verdicts were rendered in the ordinary form, 
that is, finding so much for the plaintiffs, without any 
reference to the property attached. We do not very well 
see how a verdict could do more than to ascertain and fix 
the amount of the plaintiff’s debt. This was the only 
matter submitted to the jury. What had been seized by 
the sheriff, or in what it consisted, were matters with 
which they were not charged, and with which they 
had nothing to do; indeed the only purpose for 
which they were called was to say how much the de- 
fendant was indebted. Perhaps a verdict moulded to suit 
the particular case might make the proveedings more sym- 
metrical, but we hold that such a verdict is not indispen- 
sable. 
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4. The judgments which formed another ground of ob- 
jection, were claimed to be illegal because they had no 
verdicts or pleadings upon which they were authorized. 
Under the construction which this court has given these 
proceedings, no judgment in attachment could have been 
rendered thereon, a proper case had not been made, and 
therefore the property was illegally condemned to sale. 

The special errors complained of in the judgment in 
favor of Stricker & Co. were that it was founded upon 
two affidavits, two bonds, and two attachments, whilst 
there was but one declaration, one verdict, and one judg- 
ment, and these not following either of the attachments 
in the amounts named when taken separately, or together. 
And further, that the levy upon one of them was made 
on the 2nd of February, when the attachment itself was 
not issued until the 8th of the said month. 

5. The law makes no provision for a double or second 
. attachment upon the same debt. In this case there was 
an attachment sued out for $2142.25 ; afterwards another or 
second was sued out for $900.00 due on the same demand, 
they were both issued in due form of law and regularly 
returned to the proper term of the court. The declaration 
was filed at the first term to cover both cases, and all the 
subsequent proceedings treated them in the same way. 
The judgment, however, which was obtained was not for 
the amount specified in either attachment nor for the ag- 
gregate sum of both. 

The levy, as is shown by the record, having been made 
six days before the attachment issued on the smaller 
amount, is without authority of law and of course is error. 

6. In the judgment obtained by Louis & Co., it was 
objected that the levy did not sufficiently describe ‘the 
stock of goods seized, and that the judge erred in allowing 
parol proof to aid in establishing the same. The levy of 
the sheriff, as appears by his return, was, among other 
things upon a “stock of goods” which he says is “ hereto 
attached.” The parol testimony admitted was that the 
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same invoice or list of goods was attached to this levy as 
was to the case of Stricker & Co. We think that there 
was noerror in allowing the witness to testify that a paper 
which was referred to by the sheriff in his return had be- 
come detached from the original, and especially so when 
he did not seek to prove its contents. 

On the case, therefore, as made by this record, the 
judge below committed error in refusing to set aside the 
judgment. 

Judgment reversed. 


McComess ws. THE STATE OF GEORGIA. 


. That a bastard was born in a certain county, that its mother subse- 
quently swore out a bastardy warrant before a justice of that 
county, and the putative father was by him required to give bond, 
which he refused to do, constitute sufficient proof of venue to up- _ 
hold the verdict of guilty upon indictment for failure to give such 
bond. 

. If it were necessary, there was sufficient evidence that the bastard 
would probably become chargeable to the county. 

. The question of the probability of the child becoming chargeable 
to the county is not involved in the trial of an indictment for bas- 
tardy. Two questions are involved: Whether the defendant is the 
father of the bastard, and whether he has refused to give bond 
when called on in terms of the law, that is, in the manner pointed 
out by law. 

SPEER, Justice, dissented. 

(a.) When it is sought to show ability and willingness on the part of 
persons, other than the parents of a bastard, to support it, if the 
other elements of bastardy are proved, nothing short of a present, 
binding, legal obligation to maintain and educate the child would 
be sufficient to justify a verdict of not guilty. 


Venue. Bastardy. Criminal law. New Trial. Evi- 
dence. Before Judge Coss. City Court of Clark County. 
July term, 1880. 


Reported in the decision. 
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PoPpE BARROW; T. W. RUCKER; A. J. CoBB, for 
plaintiff in error. 


L. W. THOMAS, solicitor of city court, for the state. 
CRAWFORD, Justice. 


Nelson McCombs, the plaintiff in error, was indicted 
for misdemeanor, which, as alleged, consisted in his being 
the father of a bastard child, and upon the oath of the 
mother to this fact, and that it was probable that the 
said child would become chargeable to the county of 
Clark, he had been arrested and carried before a justice of 
the peace, who had required him to give bond and security 
to support the said bastard child, which he had refused to 
do, when so required in terms of the law, whereupon he 
had been held to answer the said offense. To this accu- 
sation the defendant pleaded not guilty. The jury, under 
the evidence and charge of the court, found against the 
piea; whereupon the defendant moved fora new trial 
which was refused, and he excepted. 

The grounds of the motion, and upon which he relied 
before this court were, that the venue was not proved, nor 
was there evidence to show that the said bastard child was 
likely to become chargeable to the county, and because 
the court rejected the evidence going to show the ability 
or willingness of the grandmother and grandfather to sup- 
port the child unless they made themselves legally bound 
to do so. 

1. An examination of the testimony set out in the 
record shows that this bastard child was born in Clark 
county, Georgia; that the oath of the mother was made 
before a justice of the peace in that county, and a warrant 
issued for the arrest of the defendant by the same officer ; 
that he was arrested, brought before the same justice, who 
tried him on the warrant, and, upon the evidence submit- 
ted, required him to give bond to the ordinary of Clark 
county for the support of the child, and upon his refusal 
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to do so, he was bound over for his appearance at the 
next term of the superior court for the saidcounty. This 
is, in our judgment, sufficient proof of the venue to satis- 
fy the jury and the law. 

2. Upon the ground that there was not sufficient evi- 
dence to show that the child might become chargeable to 
the county, it appears that the mother swore that she was 
not able to support it, that her health was bad, and had 
been from its birth, that she herself lived with her mother, 
and could neither do field labor nor wash regularly, but 
was mainly supported by her mother and her husband, 
who was her step-father. 

If this testimony be true, and it seems that the jury 
believed it to be so, then there was evidence to show that 
the child probably might become chargeable to the county, 
even if it were necessary to make such proof. 

3. This ground of the motion was relied upon with 
great confidence by counsel for the plaintiff in error, and 
it was insisted on the argument, that evidence going to 
show the ability and willingness of parties, other than the 
mother, to support the child should not have been rejected 
by the court. 

Or in other words, that the defendant had the right to 
show on the trial that the child was not likely to become 
a charge on the county. 

The law, as construed by a majority of the court is, 
that if the putative father of a bastard child refuses or 
fails to give security for its maintenance and education, 
when required to do so in terms of the law, he shall be 
indicted for misdemeanor, and on conviction first, of being 
the father, and second, of his failure or refusal to give the 
security, the crime is complete. But it is claimed that the 
words, in terms of the law, extend to the defendant the 
right to show that fact. The terms of the law referred 
to are contained in §$4762, 4763 of the Cude, and not in 
$4564. 

The power of the magistrate, in such cases, must neces- 
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sarily be great, and its exercise prompt, for he is not only to 
look at the maintenance and education of the child, but 
to the expense of the lying-in with such child, the nursing 
and maintenance of the mother while so confined by rea- 
son thereof. 

So important did the law-makers consider this subject, 
that they invested the magistrate with the keys of the 
prison-house to avoid any expense to the county result- 
ing from such illicit connection, when either of the par- 
ties failed or refused to comply with the terms of the law. 
In view of these provisions, therefore, a majority of the 
court concur in the opinion that the defendant is conclu- 
ded on that branch of his case when on trial under indict- 
ment. But we do not put our judgment, in this case, on 
that ground, because one member of the court has some 
doubts upon this question, and we all concur in the opin- 
ion that whatsoever may be the law as to that, still nothing 
short of a present, binding, legal obligation to maintain 
and educate the child, would be sufficient on the trial to 
justify a verdict of not guilty. 

It matters not, therefore, how much proof might have 
been offered to show mere statements as to the ability and 
willingness of parties to support the child, they would be 
insufficient to meet the absolute requirements of the law. 
The ruling of the judge, therefore, in rejecting the evi- 
dence was right, as was also his charge to the jury thereon. 

Judgment affirmed. 

SPEER, Justice, dissented from the principle laid down 
in the exclusion of testimony as to the ability and will- 
ingness of parties, other than the mother, to support the 
child. He concurred in the judgment because the testi- 
mony offered would not show that any other person had 
formally agreed to become bound for the maintenance, 
etc., of the infant. 
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ANDERSON vs. TRIBBLE. 


. There was no error in the manner in which the respective claims 
of the parties were presented by the judge to the jury in this case. 

. It does not appear to us that the judge presented the issues in this 
case unfairly. 

. There was no error in instructing the jury that in weighing the tes- 
timony of a witness who was before them, they could consider the 
man himself, judge of Lis intelligence, his manner of testifying, his 
integrity and uprightness, and character for veracity, if they knew it. 

(a.) Written evidence is considered of higher proof than oral, and 
where the parties have reduced their contract, agreement or stipu- 
lation to writing, and assented thereto, it is the best evidence of the 
same. 

. Testimony taken down on a former trial of the same case may be 
introduced to show such contradictory statements of a witness 
as to make him unworthy of credit, although not conclusive as to 
such former testimony; and such is a fair construction of the 
meaning of the judge’s charge on this point. 

. The contest being in regard to the title to land, on the trial a charge 
could not be invoked to the effect that if the deed under which one 
party claimed was void as conveying title on account of usury, it 
might still be foreclosed as an equitable mortgage, and be superior 
to the rights of the maker’s family by reason of a homestead taken 
after it was made. 

(a.) The homestead right cannot be defeated by a deed void for usury 
nor can a like result be accomplished under the same instrument 
by calling it an equitable mortgage. 


Charge of Court. Evidence. Deeds. Title. Mortgage. 
Homestead. Before Judge LAWSON. Jones Superior 
Court. April term, 1880. 


Reported in the decision. 


C. L. BARTLETT; ROBT. V. HARDEMAN, by HARRI- 
SON & PEEPLES, for plaintiff in error. 


BERNER & TURNER, for defendant. 
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CRAWFORD, Justice. 


Eliza M. Tribble made application for homestead and 
exemption in certain real and personal estate as the prop- 
erty of her husband, and to which S. M. Anderson filed 
objections upon the ground that the property out of which 
she sought to have it set apart belonged to him, and not 
to her husband, S. B. Tribble. 

Anderson then, in order to further assert his title to this 
property, sued out a possessory warrant to recover the 
mules, a distress warrant to collect rent for the land, and 
also a warrant to dispossess Tribble as a tenant holding 
over. 

These cases were all transferred to the superior court, 
and by consent and agreement the parties were to file such 
pleadings as would litigate and determine all the matters 
in controversy upon their merits. Thereupon Anderson 
added to his suits an action of ejectment, and Mrs. Trib- 
ble, to her application for homestead, a bill in equity, set- 
ting up that the deed to this land, held by Anderson, was 
void for usury, and that the bill of sale to the mules was 
given only to secure a debt. 

The issues made by these pleadings simply involved a 
question of title, and its legal consequences, and the par- 
ties were moving aggressively against each other under 
the rules of law to secure legal recognition of the rights 
of ownership. 

Upon a former trial the jury found that the title was in 
Anderson, a writ of error was sued out, that judgment 
reversed, a new trial granted, in which the jury found the 
title to the land in Tribble, and to the mules in Anderson, 
and he now seeks a new trial for errors which he alleges 
to have been committed on said trial. 

The errors complained of and relied upon before us are 
those set out in the 7th, oth, 12th, 16th, and 19th grounds 
of the motion for a new trial, and which we will dispose 
of in the order in which they come. 

(7). Because the court charged the jury as follows, 
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to-wit: ‘‘ Look to the evidence and ascertain whether the 
defendant in his transactions with the husband of com- 
plainant charged him a higher than a legal rate of inter- 
est. The complainant says in her pleadings and other- 
wise, that her husband, on the 4th day January, 1872, gave 
defendants a bill of sale to two mules and a mare to se- 
cure a debt of $204.00, due December 25th, 1872, on 
which he charged 15 percent. interest ; that to the $204.00 
and interest at 15 per cent., he added a store account and 
medical account aggregating $21.58, and on this account 
charged him 20 per cent. interest for a year, making the 
sum $307.00, and to secure the payment of this sum he 
took from Tribble a deed to land, dated December 25th, 
1872, taking Tribble’s note for same amount, and execut- 
ing to him a bond for titles to reconvey said land on pay- 
ment of the money. She further alleges, that to this sum 
of $307.00 he added $270.00, paid to one Hammons for 
Tribble, and upon the aggregate amounts charged him 10 
per cent., which was at that time lawful, making the sum 
$635.00, that on January toth, 1873, he added to the above 
sum interest at the rate of 20 per cent., which was unlaw- 
ful, making $762.00 for which he took Tribble’s note, also, 
a deed to said land, ora part thereof, to secure payments, 
and gave to Tribble his bond to reconvey upon payment 
of the amount; that on the latter note Tribble made a 
payment of $85.00, and to the remainder interest at 10 
per cent. was added, and also, $25.00 subsequently bor- 
rowed, making the amount $774.00, and to the last amount 
interest at the rate of 15 per cent. was added for ten 
months and twenty days, making the amount of $873.00, 
for which a deed, or an instrument in the nature of a deed, 
was taken. She further alleges that no interest was 
charged for the years 1875 and 1876, because, she says, 
rent was paid in lieu of interest. If those allegations are 
sustained by the evidence in the case, the complainant, in 
the absence of a good defense, would be entitled to re- 
cover in this suit. It was usurious on the 4th day of Jan- 
uary, 1872, to charge 15 per cent. for the use of money, 
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and on the 25th day of December, 1872, and on the roth 
day January, 1873, to charge 20 per cent. for the use of 
money, and if, as is alleged, the defendant charged Trib- 
ble such rates of interest, and those contracts were after- 
wards merged into other.contracts and notes, to secure 
which the deed or deeds on which defendant relies were 
given, and if these transactions were never subsequently 
purged of the usury, nor settlement made by the parties, 
you should find for complainant, and if Anderson’s deed 
is infected with usury, as claimed by complainant, you 
will find for her, setting up the homestead in the land. 

1. The error complained of in this part of the charge 
is, that the judge states with too much minuteness and 
detail what the complainant claimed, and after thus pre- 
senting the same, says: If these allegations are true then 
the complainant is entitled to a verdict. Had the judge 
stopped just here with his charge there would be reason 
to except, but he proceeds at once to instruct the jury 
that the defendant urged, in his pleadings and otherwise, 
that he never charged the husband of complainant any 
usury, and that if there appear to be usury in any of the 
transactions it is really not such, but a profit on the land 
bought from Tribble, that he would buy it from him at 
one price and to sell it to him at another and an advanced: 
price. On this part of the defense I charge you that if 
he bought the land dona fide from Tribble and resold it to 
him at an advanced price, exceeding what would be a legal 
rate of interest on the price paid, it would not be usuri- 
ous, but if it was a collateral sale, a mere devise to cover: 
an unlawful rate of interest, it would be usurious. The 
defendant further denies the entire theory of the com- 
plainant in respect to the notes of $204.00 and $307.00, for 
which he took security in land, and says, that the deed on 
which he relies was not given to secure these amounts or 
any other amount of which these form a part. But that 
on the contrary the notes of $774.00 afterwards increased to 
$878.00, and secured by deed, were given for money which 

v 66—37 
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he,at Tribble’s request, advanced to Hammond and Glover 
to pay debts which he, Tribble, owed them, and for which 
they had deeds to parts of his land. These defenses are 
good if true. ' 

We think that there is no error in the manner in which 
the respective claims of the parties were here presented to 
the jury, for they were full, clear and impartially put, as 
it appears to us. from a close examination thereof. 

(9.): Because the court erred in charging the jury as fol- 
lows, to-wit: Anderson denies all usury, but plants himself 
upon asettlement; he says, there was a settlement in 1874, 
and if there was any usury in the debts, it was then paid in 
the land, and the whole matter settled. If this be true, then 
complainant is not entitled to a homestead, but Anderson 
has good titles and can recover the land, unless it was re- 
opened in 1876, and if so reopened, and the usury in the 
former transactions, which have been so settled and closed 
up, was not purged, then the deeds are still infected with 
usury, and the title void ; that is, if at the time it was re- 
opened the debt simply held, and is being enforced for 
the principal and legal interest, all usury purged out, and 
so understood as purged out as usury, then his, Ander- 
son's, title will be good; if not purged, then the deed of 
1873 and conveyance of 1876 would be void as title. 

2. The objection to this part of the charge is, that the 
judge failed to present the case of the plaintiff in error as 
made by the pleadings and proof except in generalities, 
which was unfair, considering the minute manner in which 
he had presented the case for the defendart in error. 
The emphasis was also lacking in the presentation of the 
case for the plaintiff in error. We fail to see any want of 
fairness in the manner of presenting the case in this 
ground of exception. And as to the emphasis of the 
judge in his charge, we are utterly unable to pass upon 
that, as there are no means yet provided for conveying to 
this court the cadences of the judge when he instructs 
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the jury for one side, and again its emphatic swell when 
he is instructing for the other. 

(12). Because the court erred in charging the jury: 
You have the witness before you; you consider the 
man himself. Judge of his intelligence, his manner of 
testifying on the stand, and his integrity and uprightness, 
character for veracity, if you know what that is. When 
a statement is in writing, when parties have reduced and 
put their transactions in writing, it is better than oral 
evidence depending on their recollection; the writing 
cannot change—our memories are liable to deceive us— 
but when a thing is in writing, it is better than the mem- 
ory of a witness, or verbal evidence; therefore see what the 
papers before you say about those transactions. Have 
the parties put them in writing before you? If so, you 
will give them more weight than oral evidence. 

3. This part of the charge is objected to, because it iis 
not the law. The judge is instructing the jury as to the 
rules by which they are to weigh the testimony of wit- 
nesses who deliver it orally, and how they are to consider 
testimony offered in writing, and it is laid down, in our 
judgment, as directed by the Code, in $3762, and in the 
works on the law of evidence. r 

(16). Because the court erred in charging the jury at 
the request of complainant’s counsel: That the testimony 
of a witness taken down on the former trial of a case, 
agreed to by counsel, and approved by the court, is evi- 
dence of what he swore on the trial, and if on a subse- 
quent trial he testified contrary to what the record shows 
he swore on the former trial, it is for the jury to determine 
whether his memory was at fault on the former or subse- 
quent trial. If in this case such a record has been intro. 
duced before you, such record is evidence of what he 
swore on the former trial, and it is for you to say whether 
he swore correctly then or now. 

4. The plaintiff in error objects to this charge for 
the reason that it was an expression of opinion by the 
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judge on the evidence, and took away from the jury the 
right to determine whether the witness had been im- 
peached. 

It has been repeatedly ruled by this court that testimony 
taken down on a former trial may be introduced to show 
such contradictory statements by a witness as to make 
him unworthy of credit. The judge in his charge on this. 
branch of the case appears to us to have been seeking thus 
to present the testimony tothe jury. The charge, however, 
would have been obnoxious to the objection urged against 
it, if he had said that that which had been taken down 
on a former trial was conclusive evidence that the witness 
did so swear. But the judge says in the first and latter 
part of this charge that it is evedence of what he swore 
on the formertrial. Whilst, therefore. it is not altogether 
as well guarded as it might have been, still we think that 
we have given it a fair and reasonable construction. 28 
Ga., 19; 23 /d., 303. 

(19). Because the court erred in refusing to charge the 
jury, as requested in writing by respondent’s counsel: If 
the jury believe from the evidence, that Anderson paid 
money and took up deeds on the land, which were incum- 
brances thereon, and Anderson took a deed to said land 
and Tribble’s note for the money, then if there is usury 
in the debt, still Anderson is entitled to have said deed 
foreclosed as an equitable mortgage against the land, for 
principal and legal interest, and if there was no usury in 
the incumbrances which Anderson took up, and his claims 
now represent the amounts paid th refor, then the com- 
plainant is not entitled to a homestead; and if these 
incumbrances were in the shape of deeds to the land to 
secure a debt, then the title was in the parties to whom 
the deeds were made, and who held them, and if Ander- 
son removed these incumbrances, complainant is not enti- 
tled to a homestead as against the principal and legal 
interest, and the jury should find for the respondent in 


the bill. 
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5. The object of this request was to secure for the 
plaintiff in error a foreclosure under his deed, against the 
land for the amount of his principal debt and the lawful 
interest thereon, and the question of law thus presented 
to the judge was, whether he was entitled under a deed 
void as title for usury, with the pleadings and proof in 
the case before him, to instruct the jury to find against 
the homestead, and in favor of the foreclosure of sucha 
paper for the principal and lawful interest due upon the 
loans. The real question, from beginning to ending in 
this case, was one of “ttle. If in Tribble, his wife was 
entitled to homestead; if in Anderson, then she was not. 

But this was an effort adroitly made to abandon the 
issue over title, surrender the usury, sell the land, defeat 
the homestead, and appropriate the money, by calling a 
void deed an equitable mortgage. The homestead right 
cannot be defeated by a deed tainted with usury—nor by 
the same instrument can a like result be accomplished by 
calling it an equitable mortgage. 63 Ga., 54-5 [3]. 

In looking through this-whole record we see no reason 
to disturb the finding of the jury nor to reverse the judge 
in his refusal to grant a new trial. 

Judgment affirmed. 


WILSON vs. THE STATE OF GEORGIA. 


. That ina case of larceny the judge inadvertently mentioned the 
person whose property was stolen as the prosecutor in his charge, 
such person not being in fact the prosecutor, will not necessitate a 
new trial where the prisoner’s counsel heard the charge, but did 
not call attention to the mistake, 

. To convict of larceny of money from the person, it is not essential 
that the bills stolen should be accurately and minutely described 
and identified, but the jury must be satisfied that such bills were 
on the person of the loser, and that the defendant, by himself or a 
confederate, was the party guilty of the larceny. 

. Where several persons were indicted jointly for a larceny of money 
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from the person, and one question in the case was their confederacy, 
though tried severally, it was not error in the court to admit in evi- 
dence a written order given by them jointly for the purpose of 
drawing the money found on their persons and taken from them by 
the officer having the prisoners in charge. 

(a.) Nor was there error in admitting testimony to show that the 
amount stolen was paid to the loser’s attorneys by the attorneys of 
the prisoners. 

4. Where several persons were jointly indicted but tried severally, on 
the trial of one, a verdict that “we, the jury, find the prisoner 
guilty,” sufficiently identified the defendant. 


Criminal law. Charge of Court. Evidence. Verdict. 
Before Judge HILLYER. Fulton Superior Court. Octo- 
ber term, 1880. 


Wilson was jointly indicted with Horton and Donovan 
for larceny from the person. The state elected to try 
them severally. On the trial of Wilson the evidence was, 
in brief, as follows: 

On November roth, 1880, W. G. Mosely came into the 
car-shed on the Central railroad ‘about mid-day. He had 
his family with him, and was also accompanied by one 
M Heard and family. He remained sitting until the 
crowd got out. All this time he held his hand on his 
money, which was ina shot-bag in his left breeches-pocket. 
When the crowd passed him, he got up and went over to 
his wife, and took his hand, for the first time, off his money- 
bag to reach up for his little boy’s hat. Just at this mo- 
ment he felt himself greatly pressed, and turned around 
to see who was thus pressing him, and as he did so, one 
of the defendants now indicted pushed him in the breast 
and said, “ let him pass.’’ His mind recurred to his money, 
and he slapped his hand on his pocket and found it gone. 
He at once cried out, “I am robbed! I am robbed!” and 
at once the five men who were pressing around him ran— 
two toward the rear of the car, and three, the three that 
were caught, toward the front door. Mosely gave chase, 
and ran the three men out of the car, Donovan to the West 
Point train on the next track, where he ran through the 





FEBRUARY TERM, 1881. 593° 


Wilson vs. The State. 


car and disappeared from sight. At the time of the lar- 
ceny there were no other persons near to Mosely, except 
his wife and these five men. The three men, in order to 
reach Montgomery, their destination, would have to take 
the West Point train, which left in a few minutes. Hor- 
ton was arrested soon afterwards on the West Point car. 
Wilson was arrested at Fairburn, and Donovan at La 
Grange. Mosely identified all three as soon as he saw 
them. 

All four of these parties had limited tickets from Cin- 
cinnati to Montgomery, marked “ Theatrical,” and of the 
same printed form. When caught at Fairburn, Wilson had 
$620.00 on his person sewn up in his shirt-tail, and in this 
money was a fifty dollar bill which Mosely identified as 
having been part of the money in the bag taken from 
his pocket, by its denomination, a torn corner, and having 
holes through it, where he had stuck a pin, though he did 
not know the number, or issuing bank, etc. The three de- 
fendants employed the same counsel, and jointly gave them 
an order for their money and effects held by the police 
officer in charge of them, and these attorneys paid to an 
attorney whom Mosely had employed the amount he had 
lost, ($590.00.) Wilson is very hard of hearing, has no 
hand on one arm and only a thumb and two fingers on 
the other. 

The jury found as follows: ‘“ We, the jury, find the 
prisoner guilty.”” Defendant moved for a new trial, which 
was refused, and he excepted. 

For the errors complained of see the decision. 


L. J. GARTRELL; W. H. HULSEY; J. A. ANDERSON, 
for plaintiff in error. 


B. H. HILL,JR.. solicitor general for the state. 


CRAWFORD, Justice. 


Lewis Wilson, the plaintiff in error, was jointly indicted 
with two other persons for larceny from the person of one 
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Wm. G. Mosely of the sum of $590.00. The prisoners 
having severed, he was tried first, convicted and moved 
for a new trial, which the court refused, and he excepted. 

The questions made by the motion for a new trial, and 
which have not been considered and disposed of in the 
case of the State vs. Horton, just rendered, are : 

1. That the judge in his instructions to the jury, said, 
“ The charge in the bill of indictment against the prisoner 
now on trial is larceny from the person of the prose- 
cutor,” when the indictment charged the larceny to have 
been from the person of Wm. G. Mosely. 

In verifying the grounds. of the motion for a new trial 
the judge certifies that in charging the jury he inadver- 
tently called Mosely the prosecutor. This inadvertence 
of the judge was heard by the prisoner's counsel, and if ma- 
terial to the defense, they should have called the attention 
of the judge to the same, that he might, as he undoubt- 
edly would have done, have promptly corrected it. Not 
having done so, we do not think that it constitutes a good 
ground to set aside the verdict and grant a new trial. 

2. Because the court erred in charging the jury, that 
it was not necessary to authorize a conviction, that the 
jury should believe that the evidence certainly and dis- 
tinctly identified the money found on the accused, or that 
the bills were the same bills which were in the pockets of 
the prosecutor, the question being what bills were on the 
person of the prosecutor at the critical moment. 

Whilst this charge does not clearly put the law to the 
jury on that branch of the case, still we think that, under 
a reasonable and ordinary construction, the judge meant 
that it was not necessary to a conviction that the bills stolen 
should be accurately described and identified, but that 
the jury must be satisfied that they were the same bills 
which were on the person of the loser, and that the de- 
fendant by himself or a confederate was the party guilty 
of the larceny. 

3. Because the court erred in admitting, over defendant’s 
objection, the order from the defendants, Wilson, Horton 
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and Donovan to Captain Connally to turn over their money 
and effects to their attorneys, and the other writing show- 
ing payment of $590.00 by said attorneys to attorneys of 
Mosely. 

The order here referred to was one directing the officer 
to pay over the money taken from their possession to 
their attorneys. They had been jointly indicted for the 
same larceny, and this paper was jointly signed, and for 
a particular fund charged to have been involved in the 
transaction, and for the larceny of which they were on 
trial, and, as a joint act of all the parties, was admissible. 
The fact that the money was paid to Mosely either by 
themselves or their attorneys was a circumstance proper 
to go to the jury for their consideration. 

4. Because the verdict did not specify which defendant 
was found guilty. The record before us shows that John 
Horton, Lewis Wilson and Jas. Donovan were jointly 
indicted ; that the said defendants severed; and that the 
state elected to put Lewis Wilson, this plaintiff in error, 
on trial; and that the verdict was, “‘ we the jury find the 
prisoner guilty,”” which we deem quite sufficient to identify 
the party tried. 

Judgment affirmed. 


REED vs. THOMAS & MCNEAL. 


Where a note was sued upon in a justice court, and a judgment ren- 
dered at the house of the justice, instead of at the regular court 
room, both the judgment and execution founded thereon were 
void, and such 7. fa. did not constitute such an evidence of debt 
that a payment and entry thereof made upon it by defendant would 
fix a new point from which the statute of limitations would run 
against the note. 


Statute of limitations. Judgments. Executions. Be- 
fore Judge ERWIN. Hall Superior Court. September 
term, 1880. 
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Reported in the decision. 


MARLER & PERRY, for plaintiff in error. 


G. H. Prior; S. C. DUNLAP, for defendants. 
SPEER, Justice. 


Plaintiff in error brought his suit in the justice court of 
the 268th district, Hall county, in 1879, to recover the sum 
of one hundred dollars claimed to be due on a promissory 
note made by the defendants, with interest thereon, note 
bearing date Ist January, 1866, and due one day after 
date. To this suit the defendants pleaded, Ist, general 
issue; 2d, the statute of limitations; and 3d, defendant 
Thomas pleaded his discharge in bankruptcy to a recovery 
on said debt. There was a trial in favor of plaintiff in 
the justice court, from which an appeal was taken to the 
superior court. On the trial of the case in the superior 
court, the parties consented to submit the same upon the 
law and an agreed statement of facts to the presiding 
judge, without the intervention of a jury, for his decision, 

The statement of facts was as follows: Thomas & Mc: 
Neal were indebted to W. R. Reed on a note for one hun- 
dred dollars, dated Ist January, 1866, with interest at 
seven per-cent. from January 27th, 1856, credited August 
13th, 1809, with $3.27; October 15th, 1868, with $4.00; 
18th November, 1870, with $15.00; 24th October, 1872, 
with $5.25. The statute of limitations began to run 
against said note from 24th October, 1872, and it would 
have been barred at the date of the commencement of 
this suit, but in the year 1873, a former suit was brought 
on this note by plaintiff, and judgment was rendered in 
his favor, at the house of the justice of the peace, which 
was not the lawful place for holding court in said district. 
A fi. fa. was issued on said void judgment, and the said 
Thomas paid ten dollars and seventy-five cents on this 
fi. fa., which was entered on said fi. fa. in his, Thomas’, 
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own writing, in the following credit: ‘Received on the 
within 7. fa. from J. A. Thomas, ten dollars and seventy- 
five cents, this November toth, 1873. W.R. Reed.” If 
this credit was of such a nature as to constitute a new 
promise—so as to make a new point from which the 
statute of limitations should run—then it is admitted that 
said note would not now be barred by the statute of 
limitations ; otherwise it would be barred and plaintiff 
could not recover. It is further admitted that on the 
first day of February, 1877, plaintiff Thomas was dis- 
charged in bankruptcy, but that since said discharge he 
has made an oral promise to plaintiff to pay the debt, and 
it is also further agreed that the partnership of Thomas 
& McNeal was dissolved before the original suit upon 
which the void fi. fa. is founded. 

On hearing said cause on this statement of facts, the 
judge below held that the cause of action was barred, and 
found for the defendants, to which decision plaintiff in 
error excepted, and assigns the same as error. 

The 1950th section of the Code in prescribing, ‘‘ What 
obligations must be in writing to be binding,” in the 6th 
paragraph thereof mentions as one of them: “ Any prom- 
ise to revive a debt barred by the act of limitation.” 
This paragraph of the section, 1950, is a codification of a 
statute of 1853-4, omitted to be published in the acts of 
that year, but afterwards found in the acts of 1855-6, p. 
238. The substance of this act of 1853-4, as found in 
the acts of 1855, is again codified in substance in section 
2934, in the following words: “A new promise, in order, 
to renew a right of action already barred, or to constitute 
a point from which the limitation shall commence running 
on a right of action not barred, must be in writing, either 
in the party’s own hand-writing, or subscribed by him or 
some one authorized by him.” It cannot be insisted, nor 
is it claimed, as we understand. by counsel for plaintiff in 
error, that there is such a promise in writing by the de- 
fendants as would make them liable under this 2934th 
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section. But it is insisted that while the defendant made 
no express promise in writing that binds him and consti- 
tutes a new point from which the limitation shall com- 
mence to run, that under section 2935, ‘‘he has by his 
written acknowledgement of the existing liability,” made 
“what is equivalent to a new promise.” 

It is claimed that this note having been sued to judg- 
ment (though admitted that both the judgment and fi. fa. 
thereon were void), that on the toth November, 1873, J. 
A. Thomas, one of the defendants, paid to the plaintiff 
ten dollars and seventy-five cents, and entered the same 
in his own hand-writing on the jf. fa., and which receipt 
was signed by plaintiff, and that from this date of pay- 
ment a new limitation began. Section 2935 of the Code 
defines “ the effect of a credit on note,’ and declares it 
shall “ be equivalent to a new promise to pay.” By the 
previous section (2934) and by the 6th paragraph of sec- 
tion 1950, it is clearly enacted that ‘“‘a new promise, to 
be binding, must be in writing ’’—and section 1935 was 
intended and did declare “that a payment entered upon 
the written evidence of debt, by the debtor, or any other 
written acknowledgement of the existing liability, is equiv- 
alent to a new promise to pay.” But where is the evidence 
of a payment entered upon the written evidence of the debt, 
by the alleged debtor in this case? There was a payment 
made by Thomas, entered by him upon a fi. fa. which 
was a void fi. fa., and therefore could not have been the 
existing debt; neither does this entry of credit on this 
void f. fa. make it ‘“‘a written acknowledgement of the 
existing liability,” the subject matter of thissuit. It was, 
if anything, a written acknowledgement cf liability on a 
judgment and f. fa. afterwards pronounced void—and of 
nothing else. A judgment and f. fa. that was void could 
not be the written evidence “of any existing liability "— 
it could not represent this debt here sued on, and the best 
evidence thereof is that another judgment is now sought 
to be recovered on this same debt. A judgment and 
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fi. fa. thereon declared void cannot be “a debt or liability 
existing ’’—and if not, then there has been no such 
“written acknowledgment” of the “ existing liability” as 
makes it equivalent to a new promise by the defendant, 
so as to save the bar of the statute. 

Let the judgment of the court below be affirmed. 


HUFF vs. BRANTLEY. 


The act of 1875 requiring bills of exception to be tendered within 
sixty days from the date of the decision in the event the court does 
not adjourn within thirty days from the time it convened, does not 
authorize delay in tendering to more than thirty days after the ad- 
journment, though within sixty days from the decision. The law, 
‘as found in section 4252 of Code, applies to such cases, and the act 
of 1875 will be construed so as to accelerate the review of cases 
«ried at sessions which last more than thirty days.—See Forsyth vs. 

Preer, Iliges & Co., September term, 1879. 


Practice in the Supreme Court. February term, 1881. 


This case was tried on June 16th, during hje April 
term, 1880, of Bibb superior court. The term adjourned 
on July tst following, and the bill of exceptions was cer- 
tified on August 7th, reciting that it was presented within 
sixty days from the rendition of the judgment. 

When the case was called, counsel for defendant moved 
to dismiss the writ of error because the bill of exceptions 
was not tendered and certified within thirty days from the 
adjournment of the court. The motion was sustained, 
the court enunciating the principle stated in the above 
head-note, citing the case of Forsyth vs. Preer, Illges & 
Co., 64 Ga., 281. 


J. C. RUTHERFORD; S. H. JEMISON, for plaintiff in 
error. , 


R. F. LYON, for defendant. 
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PITTMAN, next friend, vs. MATTHEWS e7¢ al. 


The limitation provided by the act of 1876 for the bringing of suit to 
recover homesteads previously sold made no exception in favor of 
minors and married women, and it operated upon their right of 
action as upon that of persons suz jurds. 


Statute of limitations. Homestead. Minors. Married 
women. Before Judge ERWIN. Clarke Superior Court. 
November adjourned term, 1880. 


Reported in the decision. 


POPE BARROW; E. T. BROWN, for plaintiff in error. 


JACKSON & THOMAS; S. P. THURMOND, for defendants. 


CRAWFORD, Justice. 


Burrell H. Yerby, in December, 1869, had set apart to 
him a homestead ; in August, 1874, he sold it, made a fee 
simple title thereto, and the purchaser entered into pos- 
session in the November following. In October, 1880, 
M. D. L. Pittman, as the next friend of the wife and 
children of the said Yerby, filed this bill to recover the 
possession of the said homestead lands, and to have the 
said parties reinstated as the beneficiaries thereof with 
their original rights. He prayed the cancellation of the 
deeds, and that the defendants be enjoined from selling 
or in any wise alienating the lands. 

Two of the defendants resisted the application for in- 
junction, relying upon the want of equity in the bill, the 
statute of limitations, and the absence of all right of action 
in the complainant. The injunction was refused, the bill 
dismissed, and the complainant excepted. 

The only question made by this record which is neces. 
sary for us to decide is, whether or not the rights of the 
parties represented by the complainant have not been for- 
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ever barred under the act of the general assembly of 
February 15th, 1876. 

By the 11th section of the act providing for the lay- 
ing off of homesteads under the constitution of 1868, pro- 
vision was made for the sale of the same, and these sales 
had been made to such an extent that when this court de- 
clared that section unconstitutional, and all sales under it 
illegal, the legislature felt called upon to interpose and 
protect, as far as possible, the purchasers of such property, 
and preserve, at the same time, the rights of the benefi- 
Ciaries. 

The act of 1876 above referred to was then passed, and 
by its caption was enacted to provide for the adjustment 
of the rights of parties in cases where property, which 
had been set apart as homesteads, had theretofore been 
sold. Its provisions were intended to cover all conditions 
of such sales, and remanded parties interested, to an ad- 
judication of their rights to courts of equity, which alone 
was to have jurisdiction to hear and determine them. 
There was, however, one limitation resting upon the parties, 
which was that all suits should be brought within six 
months from the passage of the act, or the right of 
the party complainant and all right of suit for its enforce- 
ment should be forever barred. 

These complainants allowed the six months given by 
the statute to pass, and four years more, before this suit 
was brought. To hold, therefore, that it could now be 
maintained, would be virtually to repeal the law. 

But it is said that these parties were and are now under 
disabilities, and that they should be entitled to six months 
after their removal to bring their suit. 

To allow this construction would be to defeat the very 
object sought to be accomplished by the act, which we 
understand to have been a speedy and equitable settle- 
ment of these titles. But to construe the law otherwise 
would be to hold that after the minors had attained their 
anajority, and within six months thereafter, they could re- 
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assert their interest in lands which were set apart particu- 
larly for their benefit during their minority. And when 
the wife became discovert, which might be a half century, 
that she could then come and bring suit for this home- 
stead land. We cannot so hold. 

When this case was called a motion was made to dis- 
miss for want of service on the defendants not demurring 
to the bill. Under this motion, if allowed, its effect would 
have been simply to affirm the judgment, and as that 
which we have pronounced does the same thing, we prefer 
to give it that direction, and therefore have not ruled 
upon it. 

Judgment affirmed. 


OLIVER ef al. vs. THE STATE OF GEORGIA. 


. The contest being between the holders of two ff. fas over a fund 
alleged to be in the hands of the sheriff, and terminating in a judg- 
ment ordering the fund to be paid to one of them, that the other 
excepted and gave a sufersedeas bond conditioned to pay “the 
eventual condemnation money” would not render him and his 
surety liable, after an affirmance, to a judgment on the bond for 
the amount of the fund in dispute. Their liability would not ex- 
tend beyond costs and damages in case of a frivolous exception. 

. That on the motion to enter judgment on the bond it appeared that 
the other contestant was also the purchaser at the sheriff's sale, and 
had never paid the amount of his bid, would not alter the case. 
Such fact formed no part of the rule to distribute; the Code pro- 
vides a remedy against defaulting purchasers at sheriffs’ sales. 


Practice in the Superior Court. Supersedeas. Money 
rule. Before Judge WRIGHT. Decatur Superior Court. 
May term, 1880. 


To the report contained in the decision it is only neces- 
sary to add the following: To the motion to enter judg- 
ment on the supersedeas bond, Oliver filed objections, from 
which it appeared that the fund over which the contest 
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was had, as in the sheriff's hands, was never in fact paid ; 
that Oliver had bid in the property at the sale under his. 
fi. fa., but after notice had been served upon the sheriff 
by the attorneys representing the contesting 7. fa., the 
sale was never consummated. This was urged asa reason 
for giving judgment on the bond. 


O. G. GURLEY; J. E. DONALSON, by JACKSON & 
LUMPKIN, for plaintiff in error. 


CLIFFORD ANDERSON, attorney general; BOWER & 
CRAWFORD, for the state. 


SPEER, Justice. 


It appears from the record in this case that one McAffee 
obtained a judgment against Hampton as principal, Ol- 
iver (the plaintiff in error) as security, and Davis as in- 
dorser; that subsequent to the rendering of the judgment 
Oliver purchased and took control of the same, and had 
the same levied on a certain house and lot in Decatur as 
the property of Hampton, the principal in said 7. fa.; 
that the same was exposed to sale on the first Tuesday in 
November, 1878, and bid off by Oliver for the sum of 
four hundred and seventy-five dollars; that at or soon 
after said sale, attorneys representing afi. fa. issued by 
the comptroller general in favor of the state against one 
Griffin as tax collector and his securities (of which Hamp- 
ton was one) for Griffin's default as tax collector, gave 
notice to the sheriff making said sale to hold up said 
money, as they would claim the same on the frerd facias in 
favor of the State vs. Griffin, Hampton and others, secu- 
rities; that at the November adjourned term after said 
sale, the attorneys representing the 7. fa. of the state 
filed their rule and motion to distribute the money in De- 
catur superior court in favor of the state against Alfred 
B. McAffee, plaintiff in 7. fa., and Joshua B. Oliver, as 
parties, reciting the fact of “the sale of the property of 

v 60—38 





604 SUPREME COURT OF GEORGIA. 








Oliver e¢ al. vs. The State. “i 





Hampton, by virtue of an execution issued from Dougherty 
superior court in favor of McAffee vs. Hampton, princi- 
pal, and Oliver and Davis security, and that Oliver had 
bid off the property for the sum of four hundred and sev- 
enty-five dollars, and that notice had been given the sheriff 
to hold up said sum and pay over the same on the /. fa. 
isssued by the comptroller general, and calling upon the 
said plaintiffs in 7. fa., McAffee and J. B. Oliver, to show 
cause instanter why said sheriff should not be required to 
pay over said money on said tax /. fa., as aforesaid.’”’ Ser- 
vice was acknowledged on this rule by Oliver alone; 
neither the sheriff nor McAffee seem to have been served. 

To this rule Oliver filed his answer, claiming the money 
on the #. fa. he controlled, and alleging various reasons 
why the same should not be paid to the tax 7. fa., which 
it is not necessary here to set forth. 

On hearing the rule and answer, the judge presiding 
ordered that “the four hundred and seventy-five dollars 
raised from the sale of said Hampton’s property be paid 
over by said sheriff, S. M. Cox, on the 7. fa. issued by 
the comptroller general against Griffin, Hampton ef a/i 
after twenty days, provided a supersedeas is not had by 
that time to the judgment rendered.” 

To this judgment Oliver excepted, entered into a su- 
persedeas bond, and by writ of error brought said judg. 
ment to this court for review. Th gment of the 
court below was affirmed by this court. 

On the return of the cause to the court below, the judg. 
ment of this court was made the judgment of the court 
below, and on the application of attorneys representing 
the state in the tax fi. fa., they were allowed to enter 
judgment for the sum of four hundred and seventy-five 
dollars, with interest and cost on the supersedeas bond 
given by said Oliver and his security as “condemnation 
money” recovered against him. To this judgment so 
rendered Oliver excepted, and assigns the same as error. 

The supersedeas bond is in the following form : 
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STATE OF GEORGIA Motion to distribute money. In Decatur 
A.B a superior court. November adjourned term, 
J. B. OLIVER. 1878; and judgment for plaintiff. 


Know all men by these presents, that J. B. Oliver as principal, G 
D. Webb as security, acknowledge themselves justly bound and in- 
debted unto the above stated plaintiff in the just and full sum of five 
hundred and eighty dollars subject to the following conditions, to-wit : 
Whereas, the said J. B. Oliver desires to carry the above stated case 
to the supreme court for revision by bill of exceptions, and has paid 
all costs, and files this his bond under section 4263 of the revised 
Code of Georgia, that it may operate as a supersedeas in said case; 
and should the said J. B. Oliver well and truly pay the eventual con- 
demnation money and all subsequent costs that may accrue.in said case, 
in the event that the final judgment is therein reversed, to said Oliver, 
and then this bond to be void, else of full force. In testimony where- 
of, etc., etc. 


The question then presented for our consideration is 
whether, under the facts of this case as thus disclosed by 
the record, the judgment of the court was correct ordering 
and allowing a judgment to be entered against this plain- 
tiff in error in favor of the state on this supersedeas bond 
for the amount of money which the court below had or- 
dered and adjudged should be paid by the sheriff to the 
tax fi. fa. 

1. This cause was initiated by the sale of the property of 
Hampton under the 7. fa. controlled by Oliver, notice to 
the sheriff to hold up the money, and then by a rule call- 
ing upon McAffee and Oliver “to show cause instanter 
why said sheriff should not be required to pay over said 
money on said tax fi. fa.” Tothis rule Oliver appeared 
and showed cause, claiming the money on his older f. fa. 
It was simply a contest between conflicting liens over a 
fund presumed to be in court, and for this purpose alone 
was Oliver and McAffee cited to appear, though strangely, 
the custodian and holder of the fund (the sheriff) was 
never made a party—so far as the record shows—against 
whom the order and judgment was asked. The court, 
after hearing said order and response thereto, awarded a 
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judgment “ that the four hundred and seventy-five dollars 
raised from the sale of Hampton’s property be paid over 
by said sheriff, S. M. Cox, on the 7. fa. issued by the 
comptroller general.” While the judgment was adverse 
to the priority of the lien of Oliver’s 7. fa.—and hence 
his right to the money—it certainly was no judgment 
against Oliver for the money. He was not subject to a 
rule of this character to compel him to pay money under 
a proceeding instituted to distribute money alleged to be 
in the hands of the sheriff. If the litigation had ended 
here, can it be contended that under the judgment thus 
rendered af. fu. could have issued for the amount and 
the collection be thus enforced out of Oliver? We think 
not. Being dissatisfied with this judgment, Oliver ex- 
cepted and entered into the supersedeas bond. Did this 
change his relation of liability to this cause? The statute 
prescribed that he should give the bond to stay the judg- 
ment rendered, and of which he complained. It was his 
legal right to prosecute his writ of error, and when he did 
so he still stood as a creditor contesting his right to a fund 
in court for distribution under his lien. The judgment 
of the supreme court affirmed the judgment of the court 
below. It did not award any judgment of its own vari- 
ant from that of the superior court, and the judgment of 
the latter court was against the sheriff to pay over the 
amount—not Oliver. The condemnation money under 
this state of facts, for which Oliver was liable, was simply 
the costs and damages for carrying up the cause for re- 
view, if any had been assessed. To say that a creditor 
who came with his 7. fa. into court to claim money ona 
rule for distribution, if he excepted and gave bond, would 
be liable for the amount of money in dispute to the pre- 
vailing creditor, merely because his supersedeas bond is 
for the eventual condemnation money, would make it a 
hazardous experiment to claim a fund in court. 

But it is claimed that Oliver was the purchaser of the 
property at the sale, and he is liable for this cause. If he 
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was the purchaser and liable, the statute prescribes how 
his liability shall be determined; not by a rule against 
nim, but by a regular suit instituted and upon which he 
can be heard. See Code, $$365 5-6. 

2. But there is nothing in this record showing the judg- 
ment against him was based upon any such grounds. 
There was no judgment against him for any amount, either 
in the superior or in the supreme court, except for costs, 
but simply a judgment that his 7. fa. was not entitled to 
the money, but another was. We therefore think the 
court erred in ordering and allowing the judgment to be 
entered on the supersedeas bond for any amount save for 
the costs of the cause remaining unpaid. 

Let the judgment of the court below be reversed. 


LOWE & BROTHER vs. STEPHENS & FLYNN, receivers. 


Where, pending an attachment, a general creditors’ bill was filed 
against the defendants, and their stock of goods was placed in the 
hands of receivers, after judgment in the attachment case, the 
plaintiffs could not by rule against the receivers compel the pay- 
ment in full of their claim out of the funds in hand. To thus dis- 
pose of the fund without a full hearing as to the priorities of the 
various claims, would be to displace the jurisdiction of the court of 
equity, and defeat the object of the bill; and to make the parties 
to the bill parties to the rule, would be to supplant the former by 
the latter. 


Receivers. Equity. Liens. Rule. Practice in the 
Superior Court. Before E. N. BROYLES, Esq., Judge pro 
hac vice. Fulton County. At Chambers. December 28th, 


1880. 
Reported in the decision. 
COLLIER & COLLIER, for plaintiffs in error. 


A. B. CULBERSON; P. L. MywnatTt, for defendants. 
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CRAWFORD, Justice. 


T. J. Lowe & Brother sued out out an attachment 
against Ligon & Reeves, as fraudulent debtors, and had 
the same levied upon a stock of goods in their possession. 
Pending this attachment a creditors’ bill was filed against 
the said firm, and a receiver appointed to take charge of 
and to sell the said stock of goods, and hold the fund aris- 
ing therefrom subject to the further order of the court. 

T. J. Lowe & Bro. having obtained a judgment upon 
their attachment, and the leave of the court to rule the 
receiver for the amount of the money realized from the 
sale of the goods of Ligon & Reeves, or so much thereof 
as would be sufficient to satisfy their judgment, proceeded 
to serve the same, calling upon the said receiver to show 
cause why the said sum of noney should not be paid over 
in satisfaction of their said judgment. The said rule was 
demurred to, the demurrer sustained, and the movants 
excepted. 

The single question made by this record is, was this 
demurrer properly sustained ? 

Under the bill in equity this money had been seized, 
and impounded by the chancellor at the instance of the 
creditors who were the complainants in the bill. The 
movants by their rule sought to have the fund appropria- 
ted to the payment of their demand upon an ex parte judg- 
ment, both as to the defendant in attachment, and the 
complainants in the creditors’ bill. To have allowed it, 
would have been to ignore the object, and to defeat the 
very purpose of the chancellor, in taking possession of the 
fund which was to hold it for the true owner. 

According to the practice both in the English and 
American courts, whenever there is a claim upon the fund, 
the master or the chancellor wiil give such protection to 
the equitable rights of the claimant upon a proper appli- 
* cation pro interesse suo as will comport with the rights of 
all the parties in interest. But a judgment at common 
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law cannot displace the jurisdiction which a court of chan- 
cery has assumed over a fund held for litigation, nor de- 
mand its appropriation before the very priorities for which 
it was seized have been decreed. Neither will a court of 
chancery yield its own unquestioned jurisdiction to take 
its place at the bar of a court of law asa party. To have 
entertained this rule would have given to a court of law 
precedence over a court of equity, and required it to have 
become a suitor therein. And to have made the parties 
to the bill, parties to the rule against the receiver, and 
have required them to answer it, as was insisted upon in 
the argument, would have been substituting the rule for 
the chancery suit. The view which we have taken of this 
case finds its authority in Story’s Eq. Jur., §§833, 891; 
9 Vesey, 338; Ist Keene’s R., 749; 11 Ga., 415-421. 
Judgment affirmed. 


SEAY et al. vs. BANK OF ROME et al. 


[Jackson. Chief Justice, being disqualified, Judge Crisp, of the Southwestern circuit, 
was designated by the governor to preside in his place.] 


1. The caption of the act of October 16th, 1879, ‘To establish state 
depositories in the cities of Atlanta (and other cities named) and 
to prescribe their duties and liabilities,” was sufficiently broad to 
cover a provision in the body of the act for the giving of bonds by 
the depositories, to be enforced in case of default in like manner as 
those of state treasurers are enforced; such act is neither objection- 
able as containing more than one subject matter nor as containing 
in its body matter different from the caption. 

. From the date of the execution of the bond of a state depository 
the state has a lien on its property for the amount thereof, and upon 
default the governor has authority to issue execution at once, in like 
manner as against a defaulting treasurer. 

(a.) The lien of the state is not limited to such property of the depos- 
itory as may be reached by levy and sale, but extends to all the 
property, including choses in action. 

. A chartered bank may make a voluntary assignment for the benefit * 
of its creditors, but neither the assignee nor the creditors whom he 
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represents stand in any better situation than the assignor in respect 
to prior equitable liens. ‘ 

. Aside from the bond, where both the state and individuals are cred- 
itors of an insolvent, the state is entitled to priority of payment in 
the distribution of the estate. 


Banks. Constitutional law. Liens. State. deposito- 
ries. Debtor and creditor. Before Judge UNDERWOOD. 
Floyd County. At Chambers. April oth, 1881. 


Reported in the decision. 
D. S. PRINTUP; JOEL BRANHAM, for plaintiffs in error. 


CLIFFORD ANDERSON, attorney general; DABNEY & 
FOUCHE; C. M. FEATHERSTON; C. ROWELL, for defend- 
ants. 


(The principal questions in this case being also involved 
in the case of Creditors vs. The Citizens’ Bank, pending 
in Fulton superior court, counsel in that case asked leave 
to be heard in this. It was granted, and Messrs. L. E. 
Bleckley, John L. Hopkins and Z. D. Harrison appeared 
for the general creditors, and Mr. R. J. Moses appeared 
with the attorney general for the state.) 


CRISP, Judge. 


* 


On the eleventh day of November, 1879, the governor 
of this state, under and by virtue of the act of the gen- 
ral assembly approved October 16th, 1879, appointed the 
Bank of Rome, a corporation doing business in the city 
of Rome, in this state, a depository. On the fifteenth day 
of November thereafter, said corporation made and exe- 
cuted the bond required by law. During the year 18 0, 
the treasurer of this state deposited in said bank of 
the funds of the state the sum of $25,500.80, and the 
tax collectors of the various counties designated by the 
governor deposited with said bank large amounts of the 
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taxes collected by them. On the twenty-fifth day of March, 
1881, the Bank of Rome suspended, and assigned all of 
its property, real and personal, notes, accounts, money 
and choses in action to John H. Reynolds, of the county 
of Floyd, for the benefit of its creditors, “pro rata, or in 
full, if there should be enough to pay in full, with no other 
preference than is, or may be, allowed by law.” There is, 
in the deed of assignment, a recital that the bank is 
“justly indebted to various parties, in sundry considera- 
ble sums, and has become unabl: to pay and discharge 
the same with punctuality, or in full.” On the thirtieth 
day of March, 1881, plaintiffs in error, depositors in said 
bank, filed their bill in Floyd superior court against the 
Bank of Rome e¢ a/., charging, among other things, that 
the Hon. D. N. Speer, treasurer of this state, the state 
being a large creditor of the bank, was claiming a first 
lien on all the assets of said bank, and was attempting to 
seize and take possession of the same, that the bank was 
insolvent, and could not pay more than fifty cents on the 
dollar of its indebtedness; the prayer is for the appoint- 
ment of a recéiver to take charge of the property of 
the bank, and collect the assets. and to administer the 
estate for the benefit of all the creditors under the assign- 
ment and the direction of the court, that all parties hav- 
-ing claims against the bank and all parties indebted to 
the bank might be made parties to the bill, and interplead 
the one with the other; there is also a prayer for an in- 
junction, to restrain and enjoin all persons whomsoever 
from interfering or meddling with the assets of said bank 
in any way, except under order of the court. This bill 
was presented to the chancellor, who granted a rule to 
show cause, returnable on the ninth day of April, 1881, 
and also a temporary restraining order The Bank of 
Rome at the date of the assignment had received, and 
not accounted for, of the state’s funds the sum of $53,- 
015.73. On the first day of April, 1881, the gov- 
ernor of this state, against the Bank of Rome and its 
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securities on the bond hereinbefore mentioned, issued a 
writ of fiert facias for the full amount of said bond, fifty 
thousand dollars, which fierz factas was, on the second day 
of April, 1881, by the sheriff of the county of Floyd, lev- 
ied upon the real estate and fixtures of said bank (neither 
the governor nor the sheriff had knowledge of the restrain- 
ing order of the chancellor, and no point was made on 
that ground). To this bill the Rome Bank and the as- 
signee made answer. The bank answered that the assign- 
ment was made in good faith, for the benefit of its credi- 
tors without preference, and submits the distribution of 
the assets and settlement of priorities to the court, under 
the assignment, and through the assignee. The assignee 
answered, admitting the assignment and his acceptance, 
says he has been notified of the state’s claim of priority, 
asks that the sheriff and the attorney general may be mace 
parties in behalf of the state, and that all parties having 
claims against said bank may be required to interplead, 
and settle their respective rights, and that he may have 
instructions in the premises; he also attaches an itemized 
list of the liabilities of said bank, and a statement of its 
assets. The indebtedness of the bank exclusive of capi- 
tal stock is $165,462.19, of this amount there is due 
the state $53,015.75; other depositors $28,272.34; de- 
positors on certificate, $17,496.23; the nominal assets 
are $200,000.00. At the hearing on the oth of April, 
the complainants amended their bill in several partic- 
ulars, not necessary to be mentioned here; after argu- 
ment the chancellor refused the injunction sought and 
held that the state was entitled to a prior lien over all 
other creditors of the bank, for the whole amount of the 
debt due the state by said bank, on all its property, both 
real and personal. To this decision the complainants filed 
their bill of exceptions, and we are asked to review that 
judgment. 

1. Counsel for plaintiff in error insist that the act of 
October 16th, 1879, creating state depositories, is uncon- 
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stitutional, because, as they allege, the caption of the act 
contains more than one subject matter, and the body of the 
act contains matter different from the caption. We re- 
cognize the fact that if this criticism were well taken, we 
would be forced, under the imperative mandate of the 
constitution itself, to declare the act void, but we fail to 
perceive that the act does contain more than one subject 
matter, to-wit: the creation of state depositories, or that 
the matter in the body of the act is at all different from 
what is naturally suggested by the caption, to-wit: defin- 
ing its duties and prescribing its liabilities. 21 Ga., 592, 612, 
613; 62 /6., 473; 31 1b., 69. 

2. By the terms of the act creating depositories, banks 
accepting the appointment are required to give bond and 
security, to be approved by the governor, in the sum of 
fifty thousand dollars, conditioned for the faithful perform- 
ance of such duties as shall be required of them, and for 
a faithful account of all money or effects belonging to the 
state that may come into their hands during their contin- 
uance in office; and it is further provided that said bonds, 
when given, shall have the same binding force and effect 
as the bond now required by law to be given by state 
treasurers, and in case of default, shall be enforced in like 
manner. In order to find what is the “ binding force and 
effect’ of the bonds given by these depositories, and how, 
in case of default, the rights of the state can be enforced 
against them on said bonds, we must look to the law in 
regard to the bonds of state treasurers. By the third 
section of an act of the general assembly, approved Feb- 
ruary 25th, 1876, entitled “an act to define the obliga- 
tions pertaining to the office of treasurer,” it is provided 
that the treasurer shall give bond with good security, etc., 
and “that the property of the securities, to the amount 
for which they may be severally bound, shall be liable for 
the faithful performance by the treasurer of the duties 
of his office from the execution of the bond, and a lien 
is hereby created in favor of the state, upon the property 
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of the treasurer to the amount of the bond, and upon the 
property of the securities to the amount for which they 
may be severally liable, from the date of the execution 
thereot.”” By the fourteenth section of said act it is pro- 
vided that in case of default “it shall not be necessary 
to sue the official bond, but the governor is hereby autho- 
rized to issue a f. fa. instanter, against the treasurer and 
his securities for the amount due the state by the treas- 
urer.” It will thus be seen, that from the day of the 
execution of the bond by the bank, the state has had a 
lien upon its property for the sum of fifty thousand dol- 
lars. To enforce that lien, under and by virtue of the act 
creating it, the governor issued the f, fa. against the Bank 
of Rome, and we think he had ample authority so to do. 
Plaintiffs in error contend that the state has no lien on 
the notes, accounts and choses in action of said bank, 
because, under our, law a judgment fixes no lien on such 
property, and no levy and sale thereof can be had at law. 
The reply is, that upon the execution of the bond, the 
law gave the state a lien upon all the property of the bank; 
not upon such property only as a. judgment would fix a 
lien upon; not upon such property only as is subject to 
levy and sale; but upon all the property of the bank. 
Are not notes and accounts property ? Can any reason be 
given why it is not competent for the legislature to give a 
lien upon notes and accounts, as well as upon any other 
property? Now the fi. fa. issued by the governor has 
been levied by the sheriff of Floyd county, upon such of 
the property of the bank as was subject to levy and seiz- 
ure under that process; he has not levied upon the choses 
in action, because the law will not permit him to do so, 
but does the state lose the lien established by law, sim- 
ply because it cannot be enforced at law? The assets of 
this bank are legal assets, (18 Ga., 108,) they are in the 
possession of a court of equity, placed there by the act 
of complainant, why not enforce the lien then? Equity 
is not antagonistic to, it follows, the law, and we see no 
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reason why a court of equity will not collect these legal 
assets of the bank, and distribute the fund, recognizing 
and enforcing the liens and priorities established by con- 
tract and by law. By virtue of said bond, the state ob- 
tained a lien on the property of the bank for the sum of 
fifty thousand dollars, the execution issued thereon by the 
governor may be levied upon and proceed against any of 
the property of defendants that is subject to levy and sale 
by that character of process, and the entire assets of said 
bank in the hands of the assignee or receiver being legal 
assets, upon which the state has a lien, a court of equity 
in the distribution thereof will recognize the lien of the 
state; from whatever source the fund is derived, it is the 
property of the bank, and upon that property the law has 
fixed the lien of the state. 

3. The assignment does not effect the rights of the 
state. “The assignee of a voluntary assignment for the 
benefit of creditors, stands in no better situation than the 
assignor ; neither he, nor the creditors whom he represents, 
are purchasers for a valuable consideration without notice, 
as against prior equitable liens.” 37 Ga., 619, and authori- 
tiesthere cited. That acorporation chartered by the gen- 
eral assembly, that has not been dissolved either by judg- 
ment of forfeiture, or by a surrender of its franchises ac- 
cepted by the legislature, may make an assignment in 
trust for all its creditors, seems to have been settled by 
thiscourt. 37Ga.,611. For myself I doubt the propriety 
of that ruling, and were that an open question, I am in- 
clined to the opinion that a bank, achartered corporation, 
cannot make an assignment until it has surrendered its 
charter, and such surrender has been accepted by the state 
This court, however, having held otherwise in 37 Ga., and 
that ruling having been recognized in 56 Ga., 251, and 59 
Ga., 270, it is now binding on the court. The assignee 
takes the assets subject to the preference and priorities 
that the law gives. Code, §1493. 

4. The next and last question we shall consider is as 
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to the right of the state to priority of payment out of 
the estate of an insolvent, aside from the bond, or for the 
excess of the claim of the state above the amount of the 
bond. 

“The sovereign right of the state to priority of pay- 
ment out of the effects of an insolvent is based upon the 
common law, and was adopted by’the act of 1784, which 
introduces into the jurisprudence of Georgia the whole 
body of the common law not inconsistent with our new 
frame of government, and subject, of course, to legislative 
modification. It is a wholesome right, and as such should 
receive the sanction and approbation of the courts.” 18 
Ga., 66. 

“This right of priority is not inconsistent with the 
principles or spirit of our institutions, but is necessary 
for the protection of the public revenue, so as to enable 
the government to accomplish the end of its institution” 
Lbid. 

“This privilege does not embarrass the debtor. He 
may aliene or encumber his estate, or use it in any way 
which his interest or convenience may dictate. It merely 
regulates the rights of creditors, placing the state upon 
higher grounds than private creditors, and as the govern- 
ment is established for the good of the whole, and can 
only be supported by means of its revenue, ought not 
this revenue to be protected for the benefit of the whole?” 
lbid. : 
* The fi. fa. in favor of Dickson was an older lien than 
the f. fa. in favor of the state, and would have been 
entitled to the money if this had been a contest between 
two individuals. But in a contest between the state and 
an individual, we hold that she takes precedence without 
regard to the date of the lien. 8 Ga., 479; 11 /6., 364; 
37 1b., 240.” 38 /b., 171. 

The foregoing decisions of our own court seem to be 
conclusive of the question. It has been the well-settled 
rule in Georgia, from the organization of its government 
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as an independent sovereign state down to the present 
time, that debts due her have priority in the distribution 
of the estate of an insolvent, over debts due private indi- 
viduals. We question not the truth of the statement of 
counsel for plaintiff in error, that the enforcement of this 
rule in this case will seriously and injuriously affect some 
of the depositors and creditors of this.bank, but we are 
in nowise responsible for that—we must enforce the law 
as we find it. The judicial department of the govern- 
ment has no power to relieve persons who suffer /egally. 
The act of the general assembly creating depositories did 
not compel the Bank of Rome to accept the appointment, 
nor did it compel other persons to make or keep deposits 
therein when the bank accepted the appointment of de- 
pository. All other persons whomsoever knew, or by 
reference to the law of the land ascontained in our statute 
books, and expounded by this court, might have known, 
that for any sum due the state by said bank the state was 
entitled to priority of payment over private depositors. 
With this knowledge, they permitted their money to 
remain on deposit in said bank, and now that the bank 
has failed they must be content to “reap the fruit of the 
tree they planted.” 
The judgment of the court below’is affirmed. 


FREEMAN, trustee, vs. THE MAYOR, ETC., OF ATLANTA, 
for use. 


1. The lien of the mayor and council of Atlanta for tax attached on 
the first day of April, 1875, to land as the property of the holder 
on that day. That he subsequently sold the land, and upon failure 
of the purchaser to pay all of the purchase money, that a judgment 
was obtained against him, a deed made to him, and the land 
levied on and sold as his property, did not divest the lien of the 
municipal authorities. The sheriff ’s sale conveyed what the de- 
fendant had, the lien attached to what the vendor had. 

2. Under such circumstances a transferee of the 7. fa. for municipal 
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tax could not claim the sum arising from the sale by the sheriff 
under the /#. fa. against the purchaser, and it was irrelevant to 
show that he permitted the amount so raised to be paid over on 
the 7. fa, for the purchase money. 


Claims. Liens. Tax. Sales. Title. Before T. P. 
WESTMORELAND, EsqQ., Judge pro hac vice. Fulton Su- 
perior Court. October term, 1880. 


Reported in the decision. 


HENRY HILLYER; MARSHALL J. CLARKE, for plaintiff 
in error. 


HOPKINS & GLENN, for defendants. 


SPEER, Justice. 


The record in this case discloses the following state of 
facts: A tax fi. fa. issued by the city of Atlanta, under 
date of August 2Ist, 1875, against John R. Wallace, for 
the sum of $1,278.12, for his taxes due said city for the 
year 1875, was, on the roth March, 1876, transferred by 
the marshal of said city to W. H. Venable, in considera- 
tion of $1,257.92. On the 16th March, 1876, said fi. fa. 
was entered on the execution docket of Fulton superior 
court. On the 8th August, 1877, this tax fi. fa. was 
levied on the property (a city lot) in controversy as the 
property of John R. Wallace, to which the plaintiff ine 
error, as trustee, interposed his claim. It was shown by 
the plaintiff in execution on the trial of the issue made 
(as to whether the property levied on was subject), that 
John R. Wallace owned the property in dispute in 1874 
or 1875. It had been sold in 1874 or 1875 at public outcry, 
and John R. Wallace, defendant in ff. fa. became the 
purchaser, and paid for the property. That afterwards 
he sold the property to J. W. Sparks & Son, for $2,500.00, 
he agreeing to take up some of Wallace’s unpaid notes 
for the property, as part consideration for the purchase. 
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Two of the notes given by Sparks & Son to Wallace 
for the purchase money of the lot were indorsed by 
Wallace and transferred to John Neal. Neal brought 
suit on the notes. A judgment on said notes in favor of 
Neal vs. Sparks & Son was rendered. A deed for this 
property, dated 5th May, 1875, was made by Wallace to 
Sparks & Son, which was recorded 4th January, 1877. 
Under said judgment in favor of Neal, the house and lot 
in dispute was levied on as the property of Sparks & Son, 
by the sheriff, and at the sale Freeman, ‘plaintiff in error, 
became the purchaser, at the price of $3,700.00, and took a 
sheriff's deed. During the trial of the claim case below, 
the claimant proposed (after proving the execution of 
the same) to read in evidence the following paper signed 
by the plaintiff in fi. fa.: 


“A. M. Perkerson, sheriff, 


May pay out the money raised on the #7. fa. of John Neal vs. J. W. 
Sparks & Son, provided he retains the sum of seventy-five dollars to be 


contested for me. 
(Signed) W. H. VENABLE.” 


Plaintiff in 7. fa. objected, and the court excluded the 
paper. It was further admitted that the lien of the city 
of Atlanta for taxes dated from 1st April, in each year. 
The evidence having closed, the court charged the jury: 
“On the production of the 7. fa. and proof of title in the 
defendant Wallace at the time of its issuance, or on Ist 
April, 1875. or that Wallace or sone one claiming under 
him was in possession of the property at the time of levy- 
ing, it would be your duty to find the property subject. 
This would be true notwithstanding the property was sold 
by the sheriff under the 7. fa. of John Neal vs. Sparks 
& Son and the claimant became the purchaser at such sale, 
and now holds under a title acquired that way. Venable 
was not obliged to pursue the fund raised by that sale, 
and his lien was not divested by said sale.” The jury 
found the property subject. 
v66— 39 
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Claimant made a motion for a new trial on the ground, 
ist. The court erred in excluding the paper signed by 
Venable addressed to the sheriff. 2d. On account of the 
charge as above set forth; which was overruled, and 
c excepted. 

We see no error in the action of the court on either of 
the grounds taken in the motion for new trial. It is very 
clear that the ¢zt/e to the property was in Wallace on Ist 
April, 1875—he not conveying it away until 5th May, 
1875—and the lien attaching for these taxes tst April, 
1875, this lien followed the property into the hands of 
Sparks & Son. 

Was there anything in the sale of the property by the 
sheriff under the judgment Neal had against Sparks & 
Son to divest this lien? We think not. The property 
was sold as the property of Sparks & Son-—their interest 
in it, and that alone, is what Freeman bought. The money 
raised from said sale was to be appropriated to debts of 
Sparks & Son—not Wallace. Had there been an.overplus of 
money in the sheriff's hands under this sale, after paying 
the liens against Sparks & Son, it would have belonged 
to them and not to Wallace. This tax fi. fa. being against 
Wa!lace, had no lien on the proceeds of that sale—but its 
lien still attached to the property as Wallace's, aid we 
see nothing in the private sale to Sparks & Son, or the 
sale by the sheriff thereafter made of the premises as 
their property to divest it. We think the court did right 
to exclude the paper offered in evidence, for the same 
was irrelevant. Nor do we find any error in the charge 
of the court excepted to. 

Let the judgment of the court below be affirmed. 
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CHURCHILL vs. BEE & Co. e¢ al. 


. Exceptions to a decree in equity bring before the supreme court the 
record proper to the cause, that is, the pleadings in the case and 
the verdict of the jury in answer to questions propounded by the 
court, when the case is so submitted to the jury; and the writ of 
error will not be dismissed because the bill of exceptions does not 
contain or exhibit the testimony in the cause. 

. The decree should follow the verdict so far as facts are stated on 
the issues presented by the questions propounded, and the decree 
should be based thereon in connection with the facts admitted in 
the pleadings; but deductions of law, if made by the jury, will be 
disregarded by the chancellor, who will, from the whole of the facts 
found and admitted, deduce and apply the law, and so frame the 
decree. 

. Where a testator bequeathed his entire estate to his widow and only 
son, and appointed them the executors of his will, and the widow 
alone accepted the trust and qualified, and as executrix as well as 
individually, sold a part of the realty, making a deed thereto, with 
warranty in both capacities, she will be held not entitled to dower 
in such realty so conveyed and warranted. 

Where, in like manner, she sold another portion of the reaity and 
bought it herself at a certain price, and paid the son a portion of 
the price, and mortgaged the property to the son to secure him in 
the remainder of his half of the purchase money, she will also be 
held to have elected to take under the will and not to be entitled to 
dower in the land so conveyed and mortgaged. 

. The entire property left by the testator is a trust fund for the pay- 
ment of his debts, and the executor is the trustee faithfully to see 
it applied to that object, and if the widow be the executrix, that 
fact does not absolve her from the obligation of so applying the fund, 
While the fact that she is executrix will not impair any right to 
dower which she may possess, yet acts of hers as executrix in so 
disposing of the realty as not to consist at all with the exercise of 
that right should be construed to manifest her election to take under 
the will in lieu of dower ; nor will she be permitted to set up her 
ignorance of the condition of an estate which she obligated herself 
to administer, or of her right to dower therein, to show that such 
election was not made freely and knowingly. 

. Whilst a court of equity, when it lays its hands on an estate, may 
finally administer it and should make a final decree thereon, yet if 
in consequences of priorities not fully exhibited in the pleadings 
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and verdict, the chancellor sees fit to remand the details of those 
matters to be adjusted by the administrator with the will annexed 
under the supervision of the court of ordinary, this court will not 
interfere, especially where the ends of justice would seem to be ad- 
vanced thereby, and more especially where counsel for plaintiff in 
error does not insist here on this point made in his bill of excep- 
tions. 

. The widow, before she can claim the payment of the sum set apart 
as a year’s support, must account for funds of the estate in her 
hands, and if she has paid debts of the estate therewith as execu- 
trix, it should appear that these debts were of such dignity as to be 
prior to the claims of the creditors in the pending cause. 

. The amount of fees of counsel for bringing the money into court 
should be fixed by the jury on proof of the value of the service, 
and the chancellor on their verdict should decree the payment 
thereof; but where the chancellor has decreed them without such 
verdict, and the amount is reasonable, this court will not set aside 
that decree, especially where the counsel for plaintiff in error de- 
clines to press this point here, though made in tae bill of excep- 
tions. 





William C. Bee & Co. filed their bill 2nd March, 1877, 
against Martha W. Williams (now Martha W. Churchill), 
the widow and executrix of Mortimer H. Williams, Sen., 
alleging, in brief, as follows: 

Mortimer H. Williams, Sen., on 28th October, 1874, 
purchased of John T. Blacklock the eastern one-third of a 
lot of land in Savanah, known as “the Johnson wharf 
property,” giving his note for part of the purchase money 
for five thousand dollars, with interest at 10 per cent., one 
half payable in one and the other in two years, and se- 
cured the same by a mortgage on said land, which notes 
and mortgage Blacklock assigned, before due, to com- 
plainants. 

Williams made a will 8th February, 1875, dividing his 
property equally between his wife, the said Martha W- 
Williams, and his son, Mortimer H. Williams, Jr., whom 
he made his executors, and who were his sole heirs at law. 
He died, and the will was probated March roth, 1875, and 
the widow, said Martha W., qualified alone as executrix. 
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She caused lot of land 2y, in Troup ward, to be sold at 
public outcry, and, with the consent of her co-legatee, bid 
it in for herself, and so conveyed it for $7,000.00. 

The said Martha W. and Mortimer H., Jr., r2th April 
1875, for $7,500.00, conveyed the said Johnson wharf 
property to James F. Brown, who assumed the payment 
of the said notes and mortgage. There was no property 
with which to pay complainants’ claim except lot 29, 
Troup ward. Complainants foreclosed their mortgage on 
the Johnson wharf property December Ist, 1876, had it 
sold by the sheriff, and bid it off for themselves at $2,- 
600.00, first Tuesday in February, 1877, and took the 
sheriff's deed to William C. Bee. The said notes were en- 
titled to a credit of $2,600.00, less the cost of foreclosure 
and expenses of sale, and the estate of Mortimer H. 
Williams, Sen., is liable for the balance. The executrix 
never caused an inventory and return of the property of 
the estate to be made. 

The prayer was for the appointment of a receiver to 
take charge of lot 29, Troup ward: that the conveyance 
to it be declared null, and the lot be declared a trust fund 
for payment of complainants’ claim. The court appointed 
the receiver on the filing of the bill. 

The bill was amended on July 12th, 1877, alleging that 
the said Martha W. had applied for dower in lot 29, and 
in the Johnson wharf property, and praying that she be 
required to contend for her dower in this proceeding and 
not elsewhere. Complainants claim that she was not en- 
titled to dower, as the several acts of hers in conveying 
the property amounted to an election not to take dower. 

Mortimer H. Williams, Jr., had died, and Alice J. 
Williams, his widow and executrix, was proceeding to fore- 
close the mortgage made by Martha W. Williams to Mor- 
timer H., Jr., at the time of the sale to herself of lot 
29 for his half interest in same. Martha W. Williams 
had married Churchill since the filing of the bill, and 
Henry C. Cunningham had been made administrator with 
the will annexed in her place. 
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Henry C. Cunningham, administrator, and Alice J. 
Williams, executrix, were made parties. Cunningham, 
administrator, answered that he had no knowledge of the 
facts, and submitted them to the court. 

Martha W. Churchill (Williams) answered, in brief, as 
follows: She admitted the facts of the bill as to the will 
of Williams, his death, and her qualification as executrix, 
and alleged that she knew nothing of the notes and mort- 
gage but from hearsay; she was ignorant of business, and 
suffered Mortimer H. Williams, Jr., to manage for her; 
she was informed and believed that the condition of the 
estate was such as to pay off all the debts from the notes 
and accounts of the mercantile business, in which testator 
was engaged, without resort to the real estate; if she did 
any act which might be construed into an election not to 
take dower, it was done in ignorance of the condition of 
the estate; and as to claim of complainants, she was in- 
formed that this could not come against the estate further 
than as to the mortgaged property, and that complainants 
had released the estate except as to that; she was igno- 
rant of her right to claim dower until after the filing of 
complainants’ bill. The sale of lot 29, Troup ward, was 
made under the belief that all the debts had been amply 
provided for; she had given Mortimer H., Jr., under his 
representation that there were no debts to come against 
the estate, a mortgage on lot 29 for his one-half interest 
in said lot; she never supposed an inventory was neces- 
sary so far as the creditors were concerned ; all of the debts 
have been settled except one or two hundred dollars, and 
these would have been but for the summary and stringent 
proceedings of complainants; she has advanced of her 
own private means $567.80 to pay debts of estate, and she 
has not received from rents of lot 29 more than $100.00; 
she has not squandered the assets of the estate, nor applied 
them to her use; complainant foreclosed his mortgage and 
forced the property to sale without notice to her, and pur- 
chased it for less than its value; it was worth more than 
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the debt; she does not know if the foreclosure proceed- 
ings were legal, and demands strict proof thereof; be- 
tween Mortimer H. Williams, Jr., and complainants she 
is left nothing, after having advanced her private means 
for the estate and to him; she applied for dower to save 
something, if possible, from the estate, and obtained from 
the ordinary his consent to take money in lieu of dower, 
to be hers absolutely; the estate owes her $900.00, set 
apart to her for her year’s support, and she submits the 
question of dower and all others to the court for final ad- 


justment. 
The case was submitted to the jury on question, which, 


with the answers of the jury, were as follows: 


Q. What was the full amount of the nctes made by M. H. Williams, 
Sen., if any, payable to John F. Blacklock or order, and indorsed by 
him to the complainants, William C. Bee & Co.? Ans. Five thousand 
dollars, bearing 9 per cent. interest per annum. 

Q. When did M. H. Williams, Sr., die ? Did he leave a will ? To whom 
did he leave his property by said will? Whom did he appoint his ex- 
ecutor and executrix? Ans. March, 1875. Left a will dividing his 
property equally between widow and son. Appointed his widow and 
son executrix and executor. 

Q. Who qualified as executrix of his will, and when? Ans. Mrs. 
Martha H. Williams, in March, 1875. 

Q. Did his executrix cause any inventory or appraisement of his es- 
tate to be made? Ans. No. 

Q. Did she make or file any returns as executrix in the court of or- 


dinary? Ans. No. 
Q. Did she receive a widow’s support for twelve months succeeding 


her husband's death, and if yes, what amount? Ans. Nine hundred 
dollars was set apart for her year’s support. 

Q. Did she or not appoint or have any agent to attend to her duties 
as executrix, and if yes, who was such agent or agents? Ans. Yes; 
Lambert and J. W. McIntire. 

Q. Did such agent or agents collect or receive from the rental of her 
husband’s real estate, or through the collection of outstanding ac- 
counts, notes, etc., after his death, any sum or sums of money, and if 
yes, what amounts? Ans. Yes; $140.06 for rent and $29.05 out- 
standing accounts. 

Q. What real estate belonged to M. H. Williams, Sen., at the time 
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of his death? Ans. Nos. 29 and 30, Troup ward, and Johnson’s wharf 
lot. 

Q. Was lot 29, Troup ward, city of Savannah, with the improve- 
ments, sold by Mrs. Williams, as executrix, and if yes, when, at what 
price, and to whom? Ans. Sold April 12th, 1875, to herself. No 
money paid to her. F 

Q. Was lot 30, Troup ward, sold by Mrs. Williams, and if yes, when, 
in what capacity, to whom, and for what price? Ans. Sold April 
13th, to J. J. Dale & Co. for $1,000.00. 

Q. Was the property known as the Johnson wharf property sold by 
Mrs. Williams, and if yes. when, to whom, and for what price? Did 
she sell it in her individual as well as in her fiduciary capacity ? Did 
she warrant the titles? Ans. Sold April 12th, 1875, to James F, 
Brown ; sold as executrix, and liens and titles warranted. 

Q. Did William C, Bee & Co. control a mortgage given by M. H. 
Williams, Sen., to secure the notes made by him? Was this mort- 
gage foreclosed, and when was the rule absolute granted? Ans. They 
did. It was. Rule absolute December term, 1 876. 

Q. Was the property covered by said mortgage sold under the de- 
cree of foreclosure, and on what and for what amount? Ans. Yes; 
6th February, 1877, for $2,600.00. 

Q. Who bought said property under said foreclosure, and for what 
sum? Ans. William C. Bee; $2,600.0c. 

Q. Did William C. Bee & Co. pay the sheriff the ordinary fees and 
commissions on foreclosure and the bill of costs, and if yes, what did 
those amount to? Ans. Yes; $329.00. 

Q. What was the value of lot 29, Troup ward, and the improve- 
ments, at the time of the death of M. H. Williams, Sen.? What is 
the present value? Ans. Value at time of death, $6,500.00; present 
value, $5,000.00. 

Q. What was the value of the Johnson wharf property at the death 
of M. H. Williams, Sen.? Ans. $7,000.00. 

Q. What is the present value? Ans. $4,500.00. 

Q. At the time of the sale of lots 29 and 30, Troup ward, and of 
the Johnson wharf property, by Mrs. Williams, was the estate of M. 
H. Williams, Sen., indebted, or had all his debts been paid? Ans. It 
was ; they were not. 

Q. Did Mrs. Williams execute a mortgage on lot 29, Troup ward, 
to M. H. Williams, Jr., and if yes, at what date, and to secure what 
amount? Ans. She did; April 8th, 1875; about $1,900.00. 

Q. Was the estate of M. H. Williams, Sen., indebted at that time ? 
Ans. It was. 

Q. Did Mrs. Williams apply any of her own private funds to the 
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payment of her husband's debts, and if yes, what amount? Ans. Yes. 
$567.00. 

Q. Did Mrs. Williams receive a piano or any other personal prop- 
erty, which belonged to her husband, after his death? What was the 
value of such piano or personal property? Ans. Yes, she received a 
piano; do not know its value. 

Q. Did the mortgage given by Mrs. Williams to M. H. Williams, | 
Jr., represent a real indebtedness from her to him, or a supposed in- 
debtedness, based upon the plea that she and said Williams were each 
to get one-half of testator’s property? Ans. It was based on the 
property being equally divided. 

Q. Were the rights of creditors of M. H. Williams, Sen., considered 
in said transaction? Ans. They were not. 

Q. If the court should hold that Mrs. Williams is at law entitled to 
dower in the Johnson wharf property, what was the fair market value 
of said property at the time of her husband’s death, in 1875? Ans. 
$7,000.00. 

Q. What is the present fair market value? Ans. $4,500.00. 

Q. If she is entitled to one-third of the said property for her life as 
dower, and she elects to take a sum of money absolutely in place of 
her dower, to what proportion of ‘the value of said property less than 
one-third is she entitled to? Ans. $1,020.00. 

Q. If the court should hold that Mrs. Williams is entitled to dower 
in lot and improvements 29, Troup ward, what was the fair market 
value of said property at the time of her husband’s death, in 1875 ? 
Ans. $6,500.00. 

Q. What is its present fair market vaiue? Ans. $5,000.00. 

Q. If she is entitled to one-third of said property for her life as 
dower, and she elects to take a sum in money absolutely in place of 
her dower, to what proportion of the value of said property, less than 
one-third, is she entitled? Ans. $875.00. 

Q. If lot and improvements, 29 Troup ward, cannot be divided in 
kind so as to give her such dower, or sum of money in lieu of dower 
as she may be legally entitled to, shall said property be sold at such 
time and place and in such manner as the court may decree? Ans. 
Yes. 

Q. Are there any debts and liabilities of said estate unsatisfied ? 
Ans. There are. 

Q. Who is the legal representative of said estate, and when did he 
become so? Ans. Henry C. Cunningham; 17th August, 1878. 

Q. How much did J. J. Dale & Co. pay as the purchase money of 
lot 30, Troup ward? Ans. $1,000,00. 

Q. How much did James F. Brown pay as purchase money for the 
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Johnson wharf lot property? Ans. He paid no money, but assumed 
the mortgage. 

Q. Did the creditor, Bee, bid in the Johnson wharf lot property at 
the sale under the mortgage /7./a., under the advice of counsel and in 
the belief that he was getting a good and unincumbered title? Ans. 
He did. 

Q. If the jury find that Mrs. Williams made her election between 
her dower and the one-half share of her husband’s estate under his 
will, in ignorance of the condition of the estate or of any fact material 
to her interest, state particularly of what facts or of what conditions 
of said estate she was soignorant? Ans. Wecannot find she so 
elected. 

Q. What amount is due to Armel & Co., Pinney & Johnson, and 
Rawlins & Dorsey, creditors of the estate of M. H. Williams, accord- 
ing to the statement of the answer of Henry C. Cunningham, admin- 
istrator? Ans. To D. Armel & Co., $209.72; to Pinney & Johnson, 
$77.88 ; to Rawlins & Dorsey, $399.82. 

Q. Was the executrix, Mrs. M. H. Williams, notified by the sheriff, 
by written notice to her, of his levy upon the wharf property under 
the execution of foreclosure, and was the purchaser or his attorney 
cognizant of this, and were the complainants or their attorney aware 
of it before or after the sale at public outcry? Ans. She was not; 
they were aware of it before sale. 

Q. What sum of money shall be assigned to Mrs. Martha W. 
Williams for her dower, to be hers absolutely, if entitled to dower ? 
Ans. $1,895.00. 

. What portion of the said sum allowed in lieu of dower shall be 
upon lot number twenty-nine (29), Troup ward, and what on the wharf 
property? Ans. $875.00 0n lot 29, Troup ward ; $1,020.00 on John- 
son wharf property. 

Q. Has any amount been set apart to Mrs. Williams by the ordi- 
nary for a year’s support, and what amount? Ans. Yes; $900.00 
was set apart. 

Q. What amount is still due, upon the said year’s support, to the 
said defendant, Martha W. Williams? Ans. $900.00 still due. 

Q. What amount of her own money has she expended for the ben- 
efit of the estate? Ans. $567.00. 

Q. If the defendant, Mrs. Martha W. Williams, has dore any act 
which may be construed as an election to take under the will a child’s 
part in place of dower, was she at the time ignurant of her right to 
dower, or of the true condition of the estate, or was she ignorant of 
both? Ans. We do not find that she did any such acts. 

Q. If the jury find that Mrs. Williams made her election between 
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her dower and her one-half share of her husband’s estate under his 
will, state particularly what acts she did upon which you find she 
made an election? Ans. We cannot find she so elected. 

Q. Was Mrs. Martha W. Williams the wife of Mortimer H. Wil- 
liams, Sen., at the time of his death, and did he die seized and pos- 
sessed of lots 29, Troup ward, and one third of wharf lot, known as 
Johnson wharf property? Ans. Yes. 


On this finding the court entered the following decree: 


“ And thereupon, it is adjudged, ordered and decreed, that the es- 
tate of Mortimer H. Williams, Sen., is justly indebicd as follows: To 
William C. Bee & Co., on promissory notes, the principal sum of five 
thousand dollars, with interest thereon from October 28th, 1874, at the 
rate of 9 per centum per annum until paid, subject to a credit of $2,- 
271.00 as of the date of February 6th, 1877, and on open account to 
D. Armel & Co., $209.72, to Pinney & Johnson, $77.88, and to Rawlins 
& Dorsey, $397.82; that the property of the estate of said Williams 
constitutes a trust fund in the hands of the administrator of said es- 
tate for the payment of said indebtedness, and of any other debts 
which may be legally established against the same, and that said prop- 
erty is nat subject to any claim of dower on the part of said Mar- 
tha W. Churchill, the widow of testator; that the sale of the John- 
son wharf property, undez foreclosure of mortgage, by the sheriff of 
Chatham county, was a legal and valid sale, and that good and valid 
title was thereby conveyed to the purchasers at said judicial sale, 
William C. Bee & Co. 

That the sale of lot 29, Troup ward, and the purchase of said prop- 
erty by said Martha W. Williams—now Churchill—was void as 
against the creditors of testator’s estate, but was valid to pass her 
right to dower therein; that the deed to said Martha W. be and is 
hereby cancelled and declared null as against such creditors, and the 
title vested in Henry C. Cunningham, administrator de dons non cum 
testamento annexo, and his successors in office. 

That the receivership of Paul Decker is hereby vacated, and that 
said receiver do account to and with said administrator ; that the said 
property be turned over and delivered to said administrator who shall 
proceed to administer and sell the same under the direction of the 
court of ordinary, and after paying to George A. Mercer, Esq., solic- 
itor for complainants in creditors’ bill, ten per centum upon the 
amount of proceeds of such sale, and the costs of court, shall dispose 
of the balance of said proceeds in aecordance with the terms of the 
decree.” 
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on the tollowing grounds: 

(1). Because the judge did not cover all of the issues 
by the decree as found by the jury. 

(2). Because the decree is not in accordance with the 
finding of the jury. 

(3). Because the judge decreed that the estate of Mor- 
timer H. Williams, Sr., is indebted to complainants 
$5,000.00, with interest at 9 per cent. from 28th October, 
1874, subject to credit of $2,271.00, as of date of February 
6th, 1877. 

(4). Because the judge decreed that the property of the 
estate of said Williams should constitute a trust fund in 
the hands of the administrator for the payment of the in- 
debtedness found by verdict, and of any other debts 
which may legally be established against it. 

(5) Because the judge decreed that the said property 
is not subject to the claim of dower of thesaid Martha W. 

(6). Because the judge decreed that the sale of the 

Johnson wharf property was a good and valid sale, and 
that good titles were made to complainants; that the saie 
of lot 29, Troup ward, and the purchase of said lot by 
said Martha W. was void as against the creditors of testa- 
tor, but was valid to pass her right to dower therein; that 
the deed to said Martha W. be, and is hereby, canceled 
and declared null and void as against such creditors, and 
the title vested in Henry C. Cunningham, administrator 
de bonis non cum testameyto annexo, and his successors in 
office. ; 
(7). Because the judge decreed that said property be 
turned over to said administrator, who shall proceed to 
sell the same under the direction of the court of ordinary, 
and after paying to George A. Mercer, solicitor for com- 
plainants in creditor’s bill, ten per cent. upon the amount 
of proceeds of sale, etc. 

(8). Because the judge did not make decree providing 
for the payment of the amount allowed to the said widow 
for year’s support, although requested so to do. 
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(9). Because the judge did not in the decree make pro- 
vision for the reimbursement to the said Martha W. for 
the moneys advanced by her while executrix for the pay- 
ment of debts of the estate. 

(10). Because the judge did not by the decree provide 
for the final disposal of all the issues and questions as 
found by the jury, without sending the matter to the 
court of ordinary to be disposed of. 

(11). Because the judge failed and refused to make pro- 
vision by the decree for the dower claim of the said 
Martha W. 

No evidence was incorporated in the record, and when 
the case was called in the supreme court counsel for de- 
fendant in error moved to dismiss the case on the ground 
that the record was defective. The motion was overruled 
for the reasons assigned in the first division of the de- 
cision. 


LESTER & RAVENEL, for plaintiff in error. 


GEORGE A. MERCER; J. R. SAussy; P. W. MELDRIM, 
for defendants. 


JACKSON, Chief Justice. 


1. The motion to dismiss the bill of exceptions is not 
granted. The decree of the court, not the verdict of the 
jury, is excepted to. The verdict is not complained of, 
and no motion for a new trial by jury is asked for. In 
cases like this, where the decree on the verdict is alone ex- 
cepted to, it is not necessary to bring the testimony here, 
but the pleading and verdict and decree are the only mat- 
ters needed to elucidate the errors complained of. The 
writ of error thus founded on errors of the chancellor in 
framing the decree will not be dismissed for want of the 
testimony before the jury; for the verdict not being as- 
sailed is the undisputed truth of the case. 

2. There can be no question but that the decree should 
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follow the verdict as respects all matters of fact submit- 
ted to the jury, but matters of law are for the court. It 
was right therefore for the chancellor to disregard any de- 
ductions of law made by the jury. Certain points and 
questions of fact were put to them, and on their answers 
as to facts so submitted by interrogatories and admitted 
in the pleadings to be true, the chancellor will deduce the 
law of the case, without regard to what the jury may think 
is law and insert in such a verdict. 

3. In regard to the lands which the widow sold individ- 
ually as well as as executrix, she being sole executrix, her 
son not qualifying, she is precluded from taking dower 
therein. She passed the title out of the estate as execu- 
trix, and perfected it so far as her claims of every sort are 
concerned by making also her own individual deeds to 
that property. These acts estop her from claim of dower 
therein. 

4. So far as the other realty is concerned, it seems from 
the facts that she sold it, bought it herself, paid her son 
part of his half, and morigaged the property to him to 
secure the payment of the remainder of his share. These 
facts show tat she elected to take under the will of her 
husband, and not to claim dower in these lands also, and 
the court below decreed accordingly, and in our judgment 
decreed correctly. 

5. Where a widow acts ignorantly of facts in making 
an election not to take dower, generally she will not. be 
held to such an election, because she has not chosen in 
the light and could not see what she was doing. And the 
mere fact that she executed the will, will not impair the 
exercise of such choice, but if in executing it she does 
acts, and involves third persons in so acting, which do not 
at all consist with her claim of dower, if she sells and 
mortgages it and treats it as assets, such acts should be 
construed to manifest her election to take under the will, 
and to exclude the right to dower in such property. Nor 
can she, in such a case, set up ignorance of the facts; she 
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was bound to know the facts. The entire property of the 
testator is bound for his debts, the whole is assets, a trust 
fund to pay debts, and she is the trustee to apply the fund 
to the creditors’ debts. The fact that she is executrix 
does not make her less such a trustee and liable as such, 
and it would be strange if a trustee should be ignorant of 
the condition of the fund, and be permitted to plead that 
ignorance as a reason why the fund or part of it should be 
decreed to bé her own property under a title adverse to 
that which she received the property under, and which she 
recognized as trust property. 

The ruling and decree of the chancellor accords with 
these views, and are approved. 

6. It was not pressed upon this court that the chan- 
cellor erred in not finally closing up this estate and ren- 
dering a final decree. The poiut is in the bill of excep- 
tions, but was not insisted on. The ends of justice, in this 
particular case, perhaps, can be better reached by the course 
pursued by the court below in ordering the administrator 
with the will annexed to complete his administration in 
and under the direction of the ordinary. Some of the 
priorities of the creditors and other details are not fully 
covered by the verdict and decree, and while we hold that 
acourt of equity may finally dispose of an estate whenever 
it takes jurisdiction of it, and should do so in all ordinary 
cases to save expense, yet, in this case, for the above rea- 
son, and because the point is virtually withdrawn, this 
court will not interfere. 

7. Before the widow on settlement can claim her year’s 
support out of the funds now on hand, she must account 
for that which she herself administered, and satisfy the 
court that the claims she paid to creditors (if any were 
paid) were of higher dignity than the debts of creditors 
in the case now pending. 

8. The point in regard to the counsel fees is not pressed. 
The jury should fix their value on proof, and the chancel- 
lor follow that verdict and decree that sum; but the 
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amount fixed by him is reasonable and will not be interfered 
with, especially as the counsel for plaintiff in error does 
not urge the point. 

The first, second and third grounds of exceptions were 
withdrawn. 

Judgment affirmed. 


THE ERIE City IRON WorRKS vs. ANGIER ef al. 


. Under the act of 1877, where the clerk certified the record and bill 
of exceptions to be such in the case of E. ws. A., the papers could 
not be withdrawn from this court to have such certificate corrected, 
so as to make it read in the case of E. vs. A. and W. 

(a). Nor could the clerk of the superior court be either required or 
allowed to come into the supreme court and alter his certificate or 
attach a new one to the papers. 

. Where, on the making of a motion for anew trial, the brief of evi- 
dence was not perfected, but it was agreed between counsel that 
certain original interrogatories should be used on the hearing and 
sent up to the supreme court as a part of the evidence in the case, 
and the court approved the brief with an order that the clerk copy 
the interrogatories as a part of the evidence, and where what pur- 
ports to be a copy of such interrogatories appears in the record, 
disconnected from the approved brief, and without further authen- 
tication by the presiding judge, the writ of error will be dismissed. 


Practice in the Supreme Court. February term, 1881. 


The Erie City Iron Works brought trover against N. L. 
Angier. Upon his own motion H. H. Witt was made a 
party defendant. Plaintiff recovered as to Witt, but failed 
as to Angier, and moved for a new trial, making both de- 
fendants parties to the motion. The clerk, in certifying 
the bill of exceptions and the record, gave the name 
of the case as the Erie City Iron Works vs. Angier, 
omitting the name of Witt. In the supreme court, coun- 
sel for plaintiff in error, moved to withdraw the record in 
order to have this certificate changed, so as to include 
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both defendants, or if this should be denied, counsel for 
plaintiff in error asked that the clerk of the superior court 
might come into the supreme court and alter the certifi- 
cates tothe record and bill of exceptions so as to include 
‘Witt, or attach a new certificate. Counsel for defendant 
‘in error objected to this motion, and moved to dismiss the 
case on the ground that the record and bill of exceptions 
were not properly certified, and because the brief of evi- 
dence was not properly authenticated. 

The motion to withdraw was refused, and the case dis- 
missed. 














HOKE SMITH, for plaintiff in error. 


E. A. ANGIER; ALEX. C. KING; HULSEY & Mc- 
AFEE, for defendants. 









JACKSON, Chief Justice. 






This is an application to withdraw the bill of exceptions 
and transcript of the record, in order that the clerk might 
certify each as appertaining to a different case from that 
which the certificate now on each states. The certificate 
is that the cause is between Angier alone and the plaintiff 
in error, and it is sought to have another attached by the 
clerk of the superior court, that the cause is between 
Angier and Witt and the plaintiff in error. 

1. We know of no law which empowers this court to have 
the original papers of file in it to be taken out for the 
purpose of correcting the certificate of the clerk thereon, 
or having him to attach a new certificate thereto. It is 
true that in Pollard vs. King, the bill of exceptions being 
wholly unauthenticated by the clerk, and, therefore, a 
mere blank piece of paper and no original bill of excep- 
tions, was, by leave of the court, withdrawn for the pur- 
pose of having it authenticated, so as to be made an orig- 
inal bill of exceptions and writ of error, and this was done 
by an exceedingly liberal construction of the act of 1877. 
v 66—40 
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Before that act a similar application was refused. Mid- 
dlebrooks vs. Wilcox, Gibbs & Co., 58 Ga., 599. It is diffi- 
cult to see how any construction of the act of 1877, which 
does not, in effect, amend that act and thus make a new 
law, can authorize the withdrawal of the bill of excep- 
tions for the purpose of having it certified, but this case 
is not that of Pollard vs. King, and, therefore, it is un- 
necessary torun counter to that judgment. It will not 
be extended, however, beyond its exact limits, in the ab- 
sence of additional legislation. The case at bar differs 
from that, in that the application is to withdraw the writ 
of error in this case, which the certificate of the clerk 
with that of the judge makes this bill of exceptions, 
whereas in that case there was no certificate at all that it 
was the original bill of exceptions, and, therefore, it was 
no writ of error or office paper of this court. It differs 
from that case, too, in that it proposes to withdraw the 
transcript of the record to have another certificate at- 
tached to it too. There is no law for that, and no judg- 
ment of this court of which we are aware. There may 
have been some loose practice allowing transcripts of re- 
cords of file here to.be withdrawn, but we find-no reported 
case and have beencited tonone. The practice, if such 
has ever been the practice, is certainly unauthorized by law 
and dangerous in the, extreme. The original papers of 
file here belong here, and they should remain here. If 
taken out and returned for correction to one court, they 
should be also to another, and thus the original papers of 
this court would cease to have any fixed abode, but travel 
all over the state. Such a practice would contravene that 
of all courts of ‘record and endanger the safety of the 
files of any. 

Our law in regard to suggestions of a diminution of the 
record and the mode of completing and making it full, 
also contravenes such a practice The original transcript 
is not sent back to the court below, but what is omitted 
in it is sworn to by counsel here, and the clerk below is 
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directed to transmit to this court that which is thus sworn 
to, if part of the record, unless the opposing counsel will 
admit it. The record here, however, does not leave this 
court, but remains of file intact, as it came. The motion 
to withdraw these papers is, therefore, denied. 

Nor is there any law for the other course suggested by 
the able counsel for the plaintiff in error, that the clerk be 
required to appear in this court and certify to the papers 
de novo, or make the correction. We have no power to 
compel his attendance for such a purpose, and if it be 
said that he is willing to come, inasmuch as his office is in 
this city, that does not answer the objection. Fulton su- 
perior court should have no superior advantages to the 
superior courts of Decatur or Rabun counties, and it 
would be difficult to get those clerks ex gratia to travel 
to this city and appear and certify in our presence. 

No rule of practice should be adopted dependent upon 
the convenience or pleasure of the officers of court. Its 
language to officers should be that of command, and 
where the court has no power to command it should adopt 
no rule of practice. 

We see, therefore, no remedy as the law now stands, 
for the plaintiff in error. If injured by the omission or 
inaccuracy of the clerk of the superior court, that officer 
is liable to respond in damages. Perhaps the whole sub- 
ject should undergo legislative revision and correction. 

2. We decline, however, to dismiss the writ of error on 
the ground that the certificate is not sufficiently full. 
Without deciding that point, which it is unnecessary to do 
in this case, the writ of error is dismissed on the other 
ground, which has been often ruled, and within which 
ruling we think this case falls, and that ground is that the 
brief of evidence is not properly authenticated by the 
' presiding judge. 

It appears from the record that an agreement was made 
between counsel to the effect that the original interroga- 
tories of S. A. Echols be used at the hearing of the mo- 
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tion for a new trial, and be sent up as a part of the evi- 
dence in said case. 

The judge’s approval of the brief of testimony is as 
follows: “The within brief of evidence is hereby revised, 
approved and ordered filed. Let the clerk copy the in- 
terrogatories of S. A. Echols as a part of the evidence.” 

What purports to be a copy of the evidence of S. A. 
Echols is in the record detached or separated from the 
approved brief of evidence, and not in any way authenti- 
cated by the judge as a true copy of the interrogitories 
introduced at the trial or used on the hearing of the mo- 
tion for a new trial. 

The case must, therefore, be dismissed. 


BOARDMAN, next friend, ef a/. vs. TAYLOR et al. 


1. A complainant cannot claim a continuance on the ground of the 
absence of one of the defendants. If one expects to make a wit- 
ness of an adversary, he should take proper measures, by subpoena 
or interrogatories, as the case may require, to procure such testi- 
mony. 

2. Where it was sought to reform a deed by adding a provision 
omitted from it as made and recorded, and the contest was with a 
subsequent purchaser for value, upon admission by counsel for 
complainant that they could not show any notice to the purchaser 
of the alleged mistake on the part of the scrivener, evidence of 
such mistake was inadmissible. 

(a.) Even if such testimony were admissible as against the grantees in 
the deed and other nominal defendants, its rejection would not re- 
quire a new trial as to the real defendant against whom it was 
clearly inadmissible. 

3. Notice to one who has been an agent, after the termination of the 
business involved in his agency, is not notice to his former princi- 
pal. 

(a.) Where bankers, who were the agents of a customer for the pur-- 
pose of loaning certain money, did so and consummated the ar- 
rangement by taking a deed to secure him, the fact that the trustee 
to whom the money was loaned deposited it in the bank and sub- 
sequently misappropriated it or drew checks upon it for his own 
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use with the knowledge of the bankers, did not affect their former 
principal, and evidence to show such fact was inadmissible. 


. Where beneficiaries of a trust who were of full age signed an ap- 


plication to the chancellor to allow a conveyance of the trust prop- 
erty to secure a loan for the benefit >f the trust estate, it was their 
duty to take notice of the contents of such application, and in a 
contest with an innocent holder under the order so obtained, it was 
inadmissible to show that they did not read the application nor have 
it read to them. 


. While the act of 1876 requires service upon infant benericiaries of 


a trust estate of an application to convey such estate, yet where 
land had already been conveyed by the trustee to secure a debt, 
under a valid order of the chancellor, and in 1876, the trustee being 
unable to pay the debt, a second order was taken allowing an ex- 
tension of time and the execution of new evidence of indebtedness 
and a new deed, which were accordingly executed, the title of the 
grantee was not rendered void bya failure to serve infant beneficia- 
ries of tender years with the application for leave to make the 
second conveyance. 


.) Personal service of little children with an application for leave to 


sell trust property of which they are beneficiaries, though required 
by the act of 1876, is a formality. 


. The payment by a borrower of a sum of money to bankers for nego- 


tiating the loan, though they acted as agents for the lender, to 
whom the borrower paid legal interest, did not taint the transaction 
with usury, the lender having never received the amount so paid to 
the bankers and having no knowledge of it. 


. Courts of equity are careful of the rights of innocent purchasers, 


and the verdict upholding them in this case was right. 





Continuance. Deeds. Title. Trusts. Evidence. Prin- 


cipal and agent. Notice. Service. Minors. Usury. 
Verdict. Before Judge SIMMONS. Bibb Superior Court. 
April term, 1880. 


Boardman, in his own right and as next friend of the 


minor children of Charles T. Holmes, filed his bill against 
Mrs. E. A. (or A. E.) Watkins, Charles T. Holmes and his 
wife, Mrs. Georgia A. Holmes, and Gibbons M. Taylor. 
He alleged, in brief, as follows: 


In 1863, John D. Watkins, the husband of one of the 


defendants, was the trustee of a Mrs. Edwards, and held 
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the property now in controversy. In that year he gave 
to complainant money to purchase from himself this land 
for the benefit of his wife and daughter. Complainant 
accordingly took a deed,from Watkins as trustee, and on 
the same day made a deed to the lot to Rutherford, as 
trustee. This deed provided that the trustee should hold 
for the following uses: For the sole use of Mrs. Watkins 
for life; after her death for the use of Mrs. Holmes (at 
that time Miss Watkins) for life; if the latter should die 
without leaving any children, and leaving her mother sur- 
viving her, then Mrs. Watkins should have power to dis- 
pose of the property by will. This deed did not carry 
out the intention of the parties, which was to convey the 
remainder after the life estates to the children of Mrs. 
Holmes, who might be born of her marriage; and the 
omission of such a provision was a mistake of the scriv- 
ener, which left a reversion in the grantor, who, in fact, 
disclaimed any interest in the property. 

In 1872 Rutherford resigned the trust, and Holmes 
succeeded him. In 1874, Mrs. Watkins, Holmes, trustee, 
and Mrs. Holmes united in a petition to the chancellor in 
which they alleged that there were taxes due by the trust 
estate which they had no means of settling, and prayed 
that the trustee be allowed to secure a loan and to execute 
such deed, mortgage or other instrument as might be nec- 
essary for that purpose. At that time Mrs. Holmes had 
one minor child. A guardian ad /item was appointed for 
it, and recommended the granting of the petition. It 
was accordingly granted at chambers; the money, 
$1,250.00, was borrowed from Taylor, and a deed made to 
him to secure the loan, Mrs. Holmes and Mrs. Watkins 
assenting thereto in writing. 

In 1876 the debt became due, but the trustee was una- 
ble to pay it. Accordingly, in April of that year, Mrs. 
Watkins, Mrs. Holmes and Holmes, trustee, again peti- 
tioned the chancellor to allow a renewal of the note to be 
made for eight months and the execution of a deed to 
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secure this renewal, which should include a power of sale; 
the petition also stated that the trustee contemplated 
securing money from a building and loan association to 
pay off this note at maturity, and prayed that he have 
power to execute such instruments as might be necessary 
for that purpose. At that time another child had been 
born to Mrs. Holmes. A guardian ad litem was appointed 
for the minors, but no service was had directly upon them ; 
the guardian ad /item answered recommending the order, 
and it was granted at chambers. On April 28th, 1876, 
Holmes, trustee, with the written assent of his wife and 
Mrs. Watkins, executed the renewal note and the deed to 
secure the same, the latter containing a provision that if 
the debt was not paid at maturity Taylor should have the 
right to advertise the property for thirty days and sell it 
to pay the claim. 

On August 3d, 1877, in consideration of indulgence on 
the note, Holmes, trustee, his wife and Mrs. Watkins, 
signed an agreement to allow the property to be adver- 
tised on November 3d, following, and after being adver- 
tised for thirty days, to be sold without opposition. At 
this time one of the children living at the date of the 
second order had died, and a third child had since been 
born to Mrs. Holmes. Under this agreement Taylor has 
advertised the lot for sale; the advertisement appeared 
November 6th, and the sale was set for December 6th. 

The bill charges that the whole proceeding was illegal, 
for the following reasons: (1) Because the debt was not 
contracted for the benefit of the trust estate, but was for 
the personal benefit of Holmes. (2) Because no service 
was effected upon minor beneficiaries at the time of taking 
the second order, as required by the act of 1876. (3) Be- 
cause of misdescription of the property. (4) Because the 
advertisement does not conform to the agreement. (5) 
Because the interest of the cestuz gue trusts is not such as 
is subject to levy and sale under mortgage with power of 
sale attached. 
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The prayer was for injunction to restrain the sale by 
Taylor, for reformation of the deed made by complainant 
to Holmes, trustee, for general relief and subpoena. 

Taylor answered denying any notice whatever of any 
misapplication of the trust funds, insisting that the de- 
scription of the land was substantially correct and was 
sufficient, alleging that he was a dona fide purchaser for 
value, and praying, by way of cross-bill, that the property 
be sold and this debt paid. He alleged that I. C. Plant 
& Son, bankers. acted as his agents to loan the money 
and take the security. 

The other defendants, who were substantially com- 
plainants, concurred heartily with the allegations of the 
bill. They also alleged that the whole transaction was 
tainted with usury. 

It is unnecessary to set out the. evidence except the 
following: At the time of the original loan (April 20, 
1874), the note provided for interest at the rate of one 
and three-eighths per cent. per month. This was paid in 
advance or deducted from the amount loaned. Plant & 
Son also charged Holmes, trustee, a commission for ne- 
gotiating the loan, the amount of which was differently 
stated by the witnesses. This they kept themselves, and 
Taylor had nothing to do with it. In 1875 (after the 
passage of the usury law of that year) a first renewal of 
the note was had, and the interest specified at twelve 
per cent., which was paid. Whether Plant & Son again 
required commissions was a disputed point.. This rate 
was continued afterwards, and the second renewal was. 
made at the same rate. After the loan was consummated, 
Holmes, trustee, deposited the money in the bank of I. 
C. Plant & Son, and subsequently drew it out on his 
checks. , . 

The jury found for the defendant (Taylor), and that 
the lot be sold to pay his debt ; and a decree was entered 
accordingly. Complainant moved for a new trial, on the 
following grcunds: 
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(1). Because the court refused to continue the case on 
account of the sickness of Mrs. Watkins, one of defend- 
ants, who was a material witness for complainant to show 
misappropriation of the trust funds and want of knowl- 
edge on her part of the contents of the orders of the 
chancellor, etc. [The court certified that the case had 
been set ten days in advance, and no effort had been 
made to secure her testimony by interrogatories. | 

(2). Because the court refused to allow the draftsman 
of the deed from Boardman to Rutherford, trustee, to 
testify that he inadvertently omitted to include a pro- 
vision conveying the remainder to the children of Mrs. 
Holmes, as he was instructed to do. [The court certified 
that this was ruled out after admission by counsel that 
they did not expect to show notice thereof to Taylor.] 

(3). Because the court ruled out the same testimony 
when offered simply to reform the deed, and without 
reference to Taylor. 

(4), (5). Because the court rejected testimony offered 
to show what use the trustee made of the money bor- 
rowed, and also checks drawn by him on Plant & Son 
after the loan and deposit with them as bankers, which 
were offered to show notice to them of use of the funds 
by the trustee. 

(6). Because the court rejected testimony of Holmes 
to the effect that neither his wife nor Mrs. Watkins read 
the petitions or other papers under which the loan was 
made. 

(7). Because the court overruled the objection of coun- 
sel to the admission in evidence of the petition of 1876, 
on the ground that the minors were not served. 

(8). Because the court erred in ruling that there was no 
usury in the transaction between Holmes, trustee, and 
Taylor. 

(9). Because the court overruled the objection of coun- 
sel to the admission in evidence of the order of April, 
1876, based on the ground that there was no authority 
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of law allowing a trustee to make a deed with such 
power of sale, and the chancellor had no power to grant 
such an order. 

The motion was overruled, and complainants excepted. 


JAMEs T. NISBET; WHITTLE & WHITTLE, for plaintiff 
in error. 


LANIER & ANDERSON, for defendants. 


JACKSON, Chief Justice. 


This case arose on a bill filed by Boardman in his own 
right, and as next friend of the minor children of Holmes 
and wife, against the said Holmes and wife, Mrs. Watkins, 
the mother of Mrs. Holmes, and Taylor, a purchaser of a 
house and lot in Macon, to secure a debt of his, to reform 
a certain deed made at the instance of Watkins, the hus- 
band of Mrs. Watkins and father of Mrs. Holmes, to the 
said house and lot, by complainant to John Rutherford 
as trustee for the wife of Watkins for life and then to his 
daughter. The bill alleges that Watkins, trustee, had 
previously made complainant a warranty deed to the 
property, but furnished him the money to pay for it; and 
on the same day this deed was made to him he made the 
deed sought to be reformed to Rutherford by Watkins’ 
directions. The bill alleges that the intention of the 
parties, Watkins and Boardman, was to give the use of 
the property to the children of Mrs. Holmes after the 
termination of her life estate, should she survive her 
mother, and that this provision was not inserted in the 
deed because of the inadvertence of the draftsman; that 
as the deed stands it leaves the remainder, after the termi- 
nation of Mrs. Holmes’ life interest, in complainant, who 
has no right to it; that the money was furnished him 
by Watkins to buy the house and lot for the benefit of 
his, Watkins’, family, and he intended the property to go 
to his wife and daughter for life, and then in fee to the 
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infant children of the daughter, whom complainant rep- 
resented as next friend in this suit. 

The bill further alleges that Rutherford resigned the 
trust, and the legal title for the uses aforesaid got into 
Holmes; that part of the lot has been sold by said 
Holmes, and that he executed a deed to Taylor to part 
of it in order to secure a debt contracted for the loan of 
money to Holmes, trustee, by Taylor, by order of the 
superior court of Bibb county, in 1874; that when it fell 
due Holmes could not pay it, and for forbearance another 
deed was executed under another order of the same court 
in 1876; that being still unable to pay when the money 
loaned became due, Holmes and wife and Mrs. Watkins 
executed an agreement by which the property was to be 
sold within thirty days after the first of November, 1877, 
when it should be advertised; that accordingly it has 
been advertised and will be sold unless enjoined. 

The bill alleges further, that at the date of the first sale 
under the order of court one child was born to the said 
Holmes and wife. Another was born before the second 
deed was made; that died and a third was born, and none 
have ever been represented by a testamentary or a statu- 
tory guardian. 

The bifl denies the power of the court of equity to 
order the sale of the whole trust estate, and attacks the 
validity of the order on the ground that the debt was not 
contracted for the benefit of the trust estate or the cestuz 
que trusts, but for the individual benefit of Holmes, the 
trustee; that the minor children were not served under 
the act of February 23d, 1876; that the property is not 
properly described in the petition, order. of court and 
advertisement ; and that the interest of cestuz que trusts 
is not subject to be sold as directed and advertised. 

Taylor answered the bill, and making his answer a 
cross-bill, denied the allegations of the bill so far as it set 
up any equities against him, and prayed for a decree in 
his favor as an innocent purchaser without notice of the 
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equities of these children, and that the house and lot be 
sold and his debt be paid. 

The cause went to trial on the bill, the cross-bill and 
answers thereto, and testimony, and the jury found a 
verdict for the defendant, Taylor. 

Thereupon a motion was made for a new trial on vari- 
ous grounds therein set out, it was refused, and complain- 
ant excepted. 

1. The court did not abuse its discretion in not contin- 
uing the case. Mrs. Watkins’ presence was not needed 
as aparty. She wasa defendant, and could not well assist 
the complainant. It is not pretended that complainant 
needed her as a party to help the prosecution of the case. 
Her interrogatories as a witness could have been taken. 
It was laches not to do so. She was not subpcenaed. 

2. There was no error in rejecting the testimony of the 
draftsman in regard to mistake in drawing the deed, inas- 
much as counsel for complainant admitted that they could 
not bring home to Taylor actual notice that such mistake 
was known to Taylor, and inasmuch as the record of the 
deed gave constructive notice only of the contents of it 
as it stood; nor was the rejection of the testimony such 
error, so far as the other defendants were concerned, as to 
authorize a newtrial against Taylor. The others were all 
in confederacy with complainant, admitted the mistake, 
and the deed could doubtless be reformed so far as they 
were concerned_ by consent, and, if not, in a bill against 
them. It is clear that the only practical contest here was 
between Taylor and the cestuz gue trusts. 

3. There was no error in rejecting the testimony of 
Holmes in regard to what disposition he made of the 
money after the trade had been consummated and the 
money had been deposited with Plant & Son as bankers. 
It is true that these bankers had negotiated the loan for 
Holmes with Taylor, and were his agents for that purpose ; 
but when it was consummated, and the money loaned was 
deposited by Holmes with them as bankers, they assumed 
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a new relation, and ceased to be the agents of Taylor, so 
that any notice to them of misapplication of the funds so 
deposited, after the agency had ceased and their new and 
independent character had been assumed, cannot be tor- 
tured into notice to Taylor soas to affect him with knowl- 
edge of this misapplication. 

_ For the same reason the checks drawn by Holmes, some 
of which were apparently for his individual use, were in- 
admissible. They were drawn on the bankers and not on 
the agents of Taylor. Nor is there any proof, nor was 
any offered, to connect Taylor with knowledge of this 
misapplication, except in so far as notice to Plant & Son 
might be notice to him; and it would have been had the 
agency not ceased with the consummation of the sale or 
loan. 

4. If Mrs, Watkins and Mrs. Holmes signed the appli- 
cation or petition for the order of the court, it was their 
duty to take notice of what they signed, and it was imma- 
terial whether they read the paper or not. Therefore we 
see no damage or hurt in rejecting Holmes’ testimony 
that they did not read it or have it read to them. 

5. The act of February 23d, 1876, does require per- 
sonal service upon these infants, and if the title to 
Taylor had not passed by virtue of the deed of 1874, 
made pursuant to the order of the chancellor of that year, 
there would be trouble on this point. Regarding the 
subsequent order as a mere extension of time or renewal 
of a deed made under a valid order when there was no 
personal service required, we do not see such error in the 
court’s admitting the subsequent order of the chancellor 
to extend the time and to that end make another renewed 
note and deed as security, in order to get the extension 
of time which the borrower desired. 

At that time—in 1876—when the last order of the 
‘chancellor was made, the title was in Taylor, and if the 
time had not been extended it would have remained in 
him to secure the loan; and if this petition for the ex- 
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tension of time had been rejected, the parties would have 
been sold out sooner. At all events, equity would require 
that they should not object to what was done for their 
accommodation because a mere formality had not been 
complied with, when if it had not been done, the parties 
would have been in the same if not in a worse condition. 
We say formality, because personal service upon real 
infants like these—children but a few years old and 
wholly incapable of defending a suit—is a mere formality. 
The protection of such infants is in the breast of the 
chancellor. If the judge does not protect them by the 
appointment, not of a mere man of straw, but of a com- 
petent guardian ad litem, and if he does not himself see 
to it that their interests are protected, personal service 
upon them, helpless and ignorant as they are, will be no 
remedy. Still, while the act is on the statute book, it is 
the duty of the courts to regard and enforce it. But in 
this case the transaction, ir so far as the loan and the se- 
curity for it, had transpired under a valid order before the 
act was passed, and it would be inequitable not to enforce 
the prior valid order and deed made under it because of a 
mere renewal of it under an order defective on account of 
a mere informality. 

6. There was no usury in thetransaction. The payment 
of the money to Plant & Son to negotiate the loan, which 
money Taylor never got, and of which he knew.nothing, 
cannot convict him of usury, or taint the loan he made 
with the leprosy of usurious interest. 

7. The statute—Code, $4221 e¢ seg., and §§2320-2327- 
2330—authorizes the proceeding before the chancellor at 
chambers. 

The object was to pay taxes due and to support the 
cestui que trusts. YVaylor is an innocent purchaser who has 
done no wrong, and whom a court of equity will not en- 
danger or da:nage, but will protect. Its powers will not 
be exerted to his detriment. He is ever a favorite in her 
courts, and the verdict and decree in this case are right. 
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The general countenance of the complainant’s case is 
bad. Theinception of it looks ugly. Watkins advances 
money to Boardman to buy a piece of property from 
himself as trustee, and then Boardman conveys to Ruth- 
erford in trust for Watkins’ family. It looks as if this 
circumlocution had been designed to cover some transac- 
tions that would not bear the light of plain dealing. Be 
that as it may, under an order of chancery at chambers, 
in accordance with law, title has been passed to an inno- 
cent purchaser without notice to secure an honest loan of 
money, and time was extended under a like order when 
the borrower could not meet his engagement, and a sol 
emn engagement entered into afterwards for additional 
time, to interpose no obstacle by these whom complain- 
ant alleges are the beneficiaries of the trust as the deed 
stands. Equity will not correct any mistake in the deed, 
so as to defeat such an innocent purchaser for value with- 
out notice of the mistake, and the decree must be affirmed. 


Judgment affirmed. 


DRISKILL vs. COBB ef ail. 


Where the equity of the bill, if any, rests upon the allegation that a 
counsel of the defendant in the bill and the plaintiff in judgment 
at law entertained some of the jury who tried the cause at law, 
and there is conflict on the point that the person who entertained 
the jurymen was of counsel at all, this court will not control the 
chancellor in refusing to enjoin the judgment at law from proceed- 
ing to collect the debt—the conflict of testimony before him being 
matter for his discretion. In all cases equity should hesitate to 
interfere with a judgment at law by the stern process of a writ of 
injunction. 


Practice in the Superior Court. Jurors. Equity. In- 
junction. Before Judge STEWART. Carroll county. At 
Chambers. February 8th, 1881. 


Driskill filed his bill against Cobb e¢ a/. to enjoin the 





650 SUPREME COURT OF GEORGIA. 


Driskill vs. Cobb ef al. 


issuing of a fi. fa. and making of a levy under a judgment 
obtained by Cobb against him, and to set aside such judg- 
ment and obtain a new trial. The gist of the allegations 
in the bill was that the case was tried on the last two days 
of court, and that on the night intervening Mr. Cole, of 
the firm of Cobb & Cole, attorneys of the plaintiff, enter- 
tained two of the jurors empanneled in the case at his 
house; and that the fact was not known to defendant or 
his attorneys until after the adjournment of court. Dis- 
covery was waived. 

The answer denied that Mr. Cole in any way was con- 
nected with the case, and alleged that while one of the 
jurors boarded with Mr. Cole and another, who was a rela- 
tive, remained at: his house without pay during the term 
of the court, nothing passed between them concerning 
this case. 

There were affidavits sustaining both the bill and an- 
swer. . ; 

The chancellor refused an injunction, and complainant 
excepted. 


REESE & ADAMSON ; AUSTIN & HARRIS, by HARRISON 
& PEEPLES, for plaintiff in error. 


J. L. Cops; R. L. RICHARDS; W. W. & G. W. MErR- 
RELL, for defendants. 


JACKSON, Chief Justice. 


It is true that the law sacredly protects trial by jury, 
not only from evil but “all appearance of evil.” . No 
party or attorney or agent of a party must approach this 
place or the men who occupy its altars for the time ex- 
cept through the presiding judge, the high priest, enrobed 
with ermine as pure as the robes which Jehovah directed 
should enfold the person of Aaron with “holiness to the 
Lord” inscribed upon it. From the.time the juror is 
sworn until he returns his verdict, he is sanctified—sep- 
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arated from all touch or attempt to touch him in the 
conscientious discharge of duty to the law; and all 
entertainment given him while thus separated is un- 
clean meat which he may not eat, and none, however 
innocently in intention, may offer to his lips. But in 
the case before us, without considering whether equity 
would interfere at all to enjoin the judgment at law 
and its enforcement by execution at law in order to 
grant a new trial, when courts of law have full authority 
in extraordinary as well as ordinary cases to grant new 
trials, it is enough for this case to say that a much 
disputed point was whether the person who enter- 
tained some of the jury was of counsel at all. Over that 
disputed point the chancellor had the legal power to pass, 
and his judgment thereon concludes the issue. Over and 
over again that has been ruled by this court, and the 
principle is so rooted in our jurisprudence that it is vain 
to try to eradicate it now. Nothing short of the long arm 
of the Legislature can pull it up and cart it out. The re- 
fusal of the chancellor to grant the injunction will not, 
therefore, be interfered with in this case for-that reason; 
and in all cases the facts should be clear and the equity 
settled and assured before the solemn and final judgment 
of a court of law is stayed by chancery. - 
Judgment affirmed. 


DAVIS et al. vs. THE ATLANTA NATIONAL BANK. 


A note due six months after date and payable to Neal or bearer, is 
negotiable, and if two sign it as sureties, and entrust it to the prin- 
cipal debtor or maker, who places it in the hands of bearer as col- 
lateral to secure another note given by the maker, the sureties are 
not discharged from paying it, though they expected it to be used 
only to borrow money for the principal from Neal. 


Promissory notes. Principal and surety. Before Judge 
HILLYER. Fulton Superior Court. October Term, 1880. 
v 66—41 
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In this case three appeals were consolidated and tried 
together by order of court. The suit was originally begun 
in a justice's court on three notes, which read as follows: 


$100.00. Six months after date we or either of us promise to pay 
John Neal or bearer one hundred dollars, to bear two per cent. per 
month until paid. Value received this February 15th, 1875. 
[Signed] L. H. DAvVIs, 
A. B. Davis, Sec’ly. 
C. C. DAVIS. 


The second note was identical with the first, and the 
third also, with the exception that the amount was fifty 
dollars. 

After the general issue the following pleas were filed by 
the defendants: 

(3). That said notes sued on were made by A. B. and C. 
C. Davis as sureties for the said L. H. Davis, with the'ex- 
press understanding and agreement that they were to be 
used by the said L. H. Davis for the purpose of obtaining 
a loan of money amounting to two hundred and fifty dol- 
lars for his sole benefit from John Neal, and that the said 
L. H. Davis failed to obtain a loan on the same from the 
said John Neal, and thereupon, without the consent or 
knowledge of these defendants, deposited the said notes 
with the plaintiff as collateral security for his own note 
for two hundred and fifty dollars, with interest at twenty 
per cent. per annum, and all costs and attorneys’ fees, 
bearing same date and due at same time as the said notes 
sued on, and that there was never any lawful delivery of 
the said notes sued on to the said plaintiff, and that the 
said plaintiff did not advance any money on the said notes 
sued on, and only advanced to the said L. H. Davis the 
sum of $227.50 on his own note, on which these defend- 
ants were not securities, which was such a perversion of 
said notes from the original intent of these defendants, 
which intent was known to the plaintiff, as discharged these 
defendants from any and all liability on said notes. 

(4). That it is the universal custom of all banks to give 
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notice to the makers of negotiable paper held by tliem 
before maturity, and that the plaintiff failed to give any 
notice whatever to any of defendants that it held these 
notes sued on, at any time until suit was brought on the 
same, and these defendants, A. 3B. and C. C. Davis, did 
not know that said notes were held by plaintiff, or had 
been negotiated at all by the said L. H. Davis, and that 


the said L. H. Davis was solvent at the time of the matu- - 


rity of said notes, and abundantly able to pay the same, 
and these defendants could and would have protected 
themselves if they had known said notes were outstand- 
ing, and that said L. H. Davis has since become totally 
insolvent, and by reason of the said conduct of the said 
plaintiff these defendants have been discharged from any 
and all liability on said notes. ie 

(5). That the said plaintiff, after the maturity of said 
notes sued on, delivered the said notes to Haslett & John- 
ston without the knowledge or consent of these defend- 
ants, and that the said Haslett & Johnston brought suit 
on the seme against these defendants and L. H. Davis, 
which suit was dismissed on the trial because of the want 
of title in said Haslett & Johnston to said notes, and that 
said notes were afterwards returned by the said Haslett & 
Johnston to the plaintiff after they had kept them a year 
or other long space of time, without any shadow of right 
or title to them, and these defendants say that the said 
conduct of the said plaintiff was such as placed it out of 
its power to bring suit on said notes during said time, and 
exposed these defendants to greater liability and increased 
their risk and discharged them. 

The pleas, numbered 4 and 5 above, were stricken. The 
evidence showed that A. B. and C. C. Davis signed as se- 
curities; that they did so to assist their brother, the prin- 
cipal, who expected to borrow $250.00 from John Neal; 
that they delivered the notes to their brother, after sign. 
ing, and knew nothing of their possession by the bank 
until sued on them; that L. H. Davis did not obtain 
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money from Neal, but discounted his own note for $250.00 
at the bank, and gave the notes sued on as collateral secu- 
rity, and that the bank took them before due and without 
notice of any agreement about them between the maker 
and his sureties. 

The jury found for the plaintiff. Defendants moved 
for a new trial, which was refused, and they excepted. 


D. F. & W. R. HAMMOND; A. C. KING, for plaintiffs 


in error. 
HoPKINS & GLENN, for defendant. 
JACKSON, Chief Justice. 


The plaintiffs in error entrusted to the maker of the 
promissory notes, the said notes with their names on them 
as sureties. They were payable to Neal or bearer. 

The maker did not get the money from Neal, as perhaps 
‘was expected, but got it from the bank on a bankable 
paper of his own secured by these notes as collateral. Thus 
they were put in circulation by the maker and got into the 
hands of the bank. The sureties claimed to be discharged 
‘because their contract was broken and their risk increased. 

Their contract was to pay these notes unless the maker 
paid them to whomsoever might be their bearer. The bank 
‘became legally the bearer and entitled to be paid. It re- 
ceived them before due, and knew nothing of any agree- 
ment outside of the face of the paper. The sureties put 
the notes in the hands of their brother, the maker, for the 
purpose of getting money onthem. If from Neal, well; if 
not, then from bearer. The bank became bearer and let 
the brother have the money. The sureties ought ex aeguo 
et bono to pay them, and the law makes it their legal duty, 
we think, to do so. Code, §2785. 

If they did expect the brother to borrow from Neal, 
and instead of doing so he got the money from another 
who knev’ nothing of their expectation, it can make no 
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difference. Their contract is to pay bearer. The notes 
are the same asif generally to bearer. Daniel on Neg. Ins., 
$105. ) 

The very terms are in the alternative—Neal or bearer— 
and the meaning is to pay either. 

That the bank took the notes as collateral, does not affect 
their right to collect. It is on the same footing as a pur. 
chaser still. Code, §2788. 

The contract was not then changed so as to release the 
sureties. Was anything done by the bank to increase 
their risk? Their failure to sue did not legally increase 
it so as to discharge them. They could have paid the 
notes and sued them, or given notice to the bankto sue. It 
is no answer that they did not knowthatthe bar hadthem. 
There is no proof that they tried to pay them to Neal, or 
called on him to pay them, or made inquiry of their brother 
touching what had become of the notes, or whether they 
were paid, or whoheld them. The bank had six years within 
which to sue the notes, and no /aches or neglect of legal 
obligation is chargeable to it, un!ess it had notice to sue. 

On the contrary, the /aches is that of the sureties. They 
neglected to look after their paper, which they had au- 
thorized to be put in circulation by the maker to raise 
money for him, who was their brother; they put it in his 
power to use their names as sureties to borrow from 
bearer ; he did so borrow by virtue of the notes as col- 
lateral thus given by them; and even if he deceived them 
and had actually contracted by word of mouth with them 
not to borrow except from Neal, (which would have been 
a queer contract, by the way, for it is hard to see without 
proof why they cared from whom he got the money), even 
if he deceived them the bank was innocent, and conced- 
ing their innocence too, yet they put it in his power to 
use the notes, and they must suffer rather than the bearer 
of the paper, because where one of two innocent parties 
puts it in the power of a third to do wrong to one of 
them, he must suffer rather than him who was wronged 
without any fault at all. 
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Therefore, it seems to us that these sureties are not 
discharged either by alteration of their contract or by any 
increase of their risk by the conduct of the bank. Their 
contract has not been at all changed, either in amount, 
interest, or time of payment. 

It stands as they made it in writing without jot or tittle 
of change. The bank never indulged the maker a moment 
for any consideration, nor did it do any other act or 
neglect any legal obligation which increased the risk of 
the sureties so as to release them on that ground. 

The verdict is right and the judgment must be af- 
firmed. 

Judgment affirmed. 


WHITLEY e/¢ al. vs. THE STATE OF GEORGIA. 


. A charge defining riot in the language of the Code of this State in 
lieu of the definition at common law cannot be error, and therefore 
a refusal of a written request to charge the latter definition is not 
ground for a new trial. 

. Where the law is charged substantially to the jury, the refusal of 
the court to give a hypothetical illustration thereof in the language 
requested in writing by the defendants’ counsel, is not good ground 
for the grant of a new trial. 

. If the evidence show that the defendants were guilty of the offense 
of a riot as defined by the Code of Georgia, it is immaterial that 
another set of rioters banded against them were also guilty, or 
that defendants were badly worsted in the rencounter, and there 
being evidence enough to support the verdict against those on 
trial, it will be upheld as lega: without regard to what may be the 
result of the trial of the other set. 


Criminal law. Charge of court. New trial. Before 
Judge ERWIN. Gwinnett Superior Court. September 
Term, 1881. 


Three of the Whitley family were indicted for riot. 
On the trial, the evidence for the state showed, in brief, 
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the following facts: Hodgins taught a country school. 
Two of his scholars became involved in a difficulty, a 
small girl named Summey reporting a daughter of one 
of the Whitley’s for calling her opprobrious names. The 
ill-feeling thus engendered scems to have spread to the 
family of Miss Whitley. Her father and uncle called at 
the house of Hodgins and an altercation ensued. Finally 
Hodgins proposed to calla meeting of his patrons next 
day and submit the managemient of his school to them 
for approval or disapproval. This was accordingly done. 
The defendants came to the meeting together,each car- 
rying a stick. After some other matters had been con- 
sidered, the difficulty in the school was mentioned, and 
the language which Miss Whitley had been charged with 
using by little Miss Sumimey stated. The father of Miss 
Whitley said “ Mr. Hodgins, you might have known that 
my daughter did not use any such language as that.” 
Summey, the father of the accuser, went to where Whit- 
ley was sitting and said, “Joe Whitley, don’t you call 
my little girl a liar (or make her out a liar, as some of the 
testimony runs) in my presence, if you please.” Whit- 
ley rose stick in hand and was knocked down by one 
Collins who was just behind him. The meleé at once be- 
gan, the Whitleys being opposed by Summey and others. 
The Whitleys were worsted. Asito the pros and cons of 
the difficulty the testimony for the state and that for the 
defense was conflicting. 

The verdict was guilty. Defendants moved fora new 
trial, on the following among other grounds: 

(1). Because the verdict was contrary to law and evi- 
dence. 

(2). Because the court refused to give in charge a re- 
quest which set out the definition of riot according to 
some common law authority; but instead gave the defi- 
nition of riot as laid down in the Code. 

(3). Because the court refused to charge as follows: 

‘‘While in common parlance the fighting of a number 
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of persons among themselves at the same time may be 
called a riot, yet two or more persons may illegally fight 
together under such circumstances that none of them 
would be guilty of riot in its technical legal sense, and 
yet be guilty of affray, assault and battery, stabbing, or 
some other penal offence, because the ‘common intent’ 
to do the same act, which is an absolutely necessary ingre- 
dient in the crime of riot, may be lacking. To illustrate 
this principle: If two persons should get into a sudden 
quarrel and fight, and each of such combatants should 
happen to have a friend present, and these friends should 
thereupon become involved in a fight between themselves, 
while all four might be guilty of affray, assault and bat- 
tery, or some other offense, neither would be guilty of 
riot, for the reason that each of the four would be trying 
to doa different act—each trying to whip the particular 
man he was fighting—and therefore there would be lack- 
ing that common intent of two or more persons to do 
the same act without which there can be no riot.” 

The court certified in approving the grounds of the 
motion that he charged the law fully and only refused to 
give the illustration requested. 

The motion was overruled, and defendants excepted. 


W. E. SIMMONS, for plaintiffs in error. 


A. L. MITCHELL, solicitor general, for the state. 
JACKSON, Chief Justice. 


The defendants were indicted for a riot, found guilty, 
and a new trial having been refused by the court below, 
they brought their case here on sundry grounds of error 
set out in the bill of exceptions: 

1. The common law definition of a riot was asked in 
writing to be given in charge, and refused, but the court 
charged the crime as defined in our own penal Code. 
Surely this cannot be erroneous. If the Code and com- 
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mon law are the same in substance, then the defendants 
were not hurt, for they got the law asked for submitted 
to the jury; if there be a difference between the common 
law offense and the offense defined in our Code, of course 
our statute must prevail, and the refusal to charge the first 
and the charge of the second must be right. 

2. The presiding judge is not required to give to the 
jury a hypothetical illustration of the law in the language 
of a written request. He may illustrate to suit himself. 
It is enough that he gives the law as requested, leaving 
out all suppositive illustrations of the legal principle, if 
he see fit so to do. 

3. The offense of riot was made out by the proof under 
the definition of the crime in our Code. It does not mat- 
ter that there were two sets of rioters, and that this set 
now convicted was worsted in the melee that ensued. If 
another crowd, banded in opposition to these, was more 
riotous than the defendants, the presumption is that the 
state’s counsel will see to it that they are also brought to 
trial, and that the court, on conviction, will apportion pun- 
ishment to the aggravated conduct of those most to 
blame. 

Judgment affirmed. 


THE CITY OF ATLANTA vs. CHAMPE ef ux. 


. Where the sidewalk of a street crosses another street, and the cross- 
ing habitually used by foot passengers is a bridge over a drain, there 
being no stepping-stones or other convenient crossing, such bridge 
so used is to allintents and purposes part of the sidewalk, and the 
city should be held to liability for damages sustained by foot pas- 
sengers on said bridge to the same extent as if the injury occurred 
on the sidewalk itself; and if the injury arose from a defect of the 
bridge of which the city had notice, it is liable in damages for the 
injury sustained. 

. Exceptions to portions of the charge of the court will be construed 
in connection with the entire charge, especially when certified to 
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be correct only in such connection; and if, so construed, the law is 
substantially given in charge, this court will not award a new trial 
for slight inaccuracies ; nor will it interfere on account of refusals 
to charge, though in writing, if not authorized by the evidence or if 
given substantially in the general charge. 

. A charge to the effect that the jury will be governed by the weight 
of the evidence, without calling special attention to the testimony 
of experts, is not erroneous, especially where no request, written or 
verbal, is made calling attention to that species of evidence. 

. Where in substance the law of the case is fully given to the jury, 
and their verdict is supported by the evidence, this court will not 
grant a new trial over the judgment of the presiding judge, though 
some inaccuracies of expression may have occurred in a lengthy 
charge involving many points. 


Municipal corporations. Streets. Roads and bridges. 
Charge of court. Before Judge CLARK. City Court of 
Atlanta. June Term, 1880. 


Champe and wife brought case against the city of At- 
lanta, alleging that on March 2oth, 1878, Mrs. Champe 
stepped into a hole ina bridge on Walker street, and bruised 
her left leg violently, and tore the flesh and wrenched her 
ankle, causing pain, loss of time, nurse hire and physicians’ 
bills, to her damage $3,000.00. Before trial plaintiffs 
amended, alleging that said injury caused disease of the 
womb, which was a permanent injury, and claimed $10,- 
000.00. Afterwards they amended by striking all claim 
for loss of time, nurse hire and physicians’ bills. 

Defendant pleaded the general issue. The evidence 
showed, in brief, as follows: 

Where Walker and Fair streets cross each other there 
was a bridge across Fair street, covering a gully or drain. 
It lay not exactly in the line of the beaten path of the 
sidewalk on Walker street, but just at the edge of it, and 
two planks were laid so as to make a pathway across it in 
wet weather, there being no stepping-stones in the street. 
The bridge was thus frequently used as a part of the side- 
walk or crossing. Mrs. Champe was walking across this 
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bridge, when her attention was called by the ringing of a 
fire-bell, and while looking away she stepped into a hole 
in the bridge and was injured. It had not then rained 
for four or five days. . The hole had been there for two 
or three weeks. As to the extent of the injury, and 
whether certain uterine troubles resulted from the fall or 
not, the testimony was conflicting. On the question of cause 
and effect, the opinions of medical experts conflicted with 
the testimony of Mrs. Champe herself and other wit- 
nesses. The jury found for the plaintiff $1,500.00. De- 
fendant moved for a new trial because the verdict was 
contrary to law and the evidence, and because of certain 
charges and refusals to charge not necessary to be set out 
in detail in order to understand the decision, except the 
following charge which was excepted to: 

“If there is any conflicting testimony in the case, it 
would be your duty to reconcile it, and if there is con- 
flicting testimony which you cannot reconcile, you will 
base your conclusion on the greater preponderance of tes- 
timony, whether it relates to the testimony as reconcilable 
or that which is not reconcilable.” 

The motion was overruled, and the defendant excepted. 


W. T. NEWMAN; J. T. PENDLETON, for plaintiff in 
error. 


COLLIER & COLLIER, for defendants. 
JACKSON, Chief Justice. 


The suit was brought to recover damages for injuries 
sustained by a fall through a hole in a bridge over a drain 
which, crossing Fair street in Atlanta, or part of that 
street, connects the sidewalk of Walker street on each 
side of Fair. This bridge was probably not constructed 
to link together the two parts of the sidewalk of Walker 
street at the break caused by Fair street crossing Walker 
at this point, but seems to have been used by foot trav 
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elers for that purpose. There were no stepping-stones 
or other convenient crossing prepared by the city; and 
such being the case, we think that people on foot going 
on the sidewalk of Fair street might well use the bridge 
as part of the sidewalk, and when so habitually used it 
became to all legal intents and purposes part of the side- 
walk, and that if a person crossing over it should be hurt, 
such person would not be in the condition of one who 
voluntarily left the sidewalk and not entitled ordinarily 
to recover, as ruled in Zettler vs. City of Atlanta at the 
September Term 1880 of this court, not yet reported, but 
would stand in all respects on the footing of a person in- 
jured on the sidewalk proper. And this, it seems to us, 
is the controlling point in this case. The testimony as to 
the injury, the extent of it, the womb disease whether 
consequent on that injury or not, was conflicting. There 
is enough to sustain the verdict, and it is not against law 

and evidence. 

2. Construing the exceptions to the charge of the court 
in the light of the entire charge, which is always done, 
and should especially be done without exception where 
the exceptions are verified only as established by the 
charge itself, as is the case here, we do not see any such 
error or inaccuracy as to require a new trial. Nor does 
it strike us that the refusals to charge require us to send 
the case back. They will be found by an inspection of 
the record either to have been unauthorized by evidence, 
or given substantially and fairly in the general charge. 

3 The charge in regard to the weight of the evidence 
is full, and lays down the general law correctly. No re- 
quest was made to give precedence to the testimony of 
experts, and if it had been, it should have been very care- 
fully guarded. Asa general rule, under our Georgia law 
and practice, testimony, when admitted to go before the 
jury, becomes their legal property, and it is for them to 
consider it in every light, to weigh it for themselves, and 
bring in their own verdict upon the weight they may give 
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it. Whilst, with equal opportunities of jucging, the testi- 
mony of an expert should be preferred to that of one un- 
skilled in a profession or trade, it is not the rule, nor is it 
common sense, where the opportunities fo now are all 
with the unlearned. In this case, the plaintiff Anew 
whether she suffered from her womb after this accident 
and not before better than any doctor could, and if enti- 
tled to credit and believed by the jury, her knowledge 
would, and ought to, outweigh the opinion of a whole 
college of physicians,—because theirs is at last opinion 
—mere opinion—founded it is true upon argument and 
expert argument and experience, but all based at last on 
the facts the patient discloses by her appearance and the 
information she gives of internal pain not visible to the 
eye. Nor would it matter much but for the specific alle- 
gation in the declaration whether the womb was the in- 
jured organ and the cause of her inability to work after 
she got the fall. If that fall made her sick,and so dis- 
abled her as to incapacitate her to attend to her usual 
avocations, the injury would be as serious perhaps and 
the damage as great as if some other organ than the 
womb or other part of this delicate frame had been in- 
jured and caused the incapacity. But it is useless to 
speculate. No request was made, verbal or written, by 
counsel that the court instruct the jury on the subject of 
the testimony of experts, and the charge as given, in the 
absence of such request, is certainly unexceptionable. 

4. At the most that can be said for the plaintiff in er- 
ror, there may be some slight inaccuracy of expression in 
the charge; but, substantially, the law is fully and fairly 
laid down, and as free from inaccuracies even as a lengthy 
exposition of such a cause could well be made. This 
court, reviewing the case, is satisfied with it and with the 
verdict of the jury, and declines to interfere with either 
to the extent of reversing the judgment which denied 
the motion for a new trial. 

Judgment affirmed. 
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NIX vs. BELL. 


A contract for transporting the mails cannot be transferred or assigned 
in whole or in part without the consent of the postmaster-general 
of the United States, and therefore such transfer or assignment be- 
ing illegal, is not a valid consideration to support a promise to pay 
for a half interest in such contract. 


Contracts. United States mails. Before Judge ERWIN. 
White Superior Court. November Term, 1880. 


Nix brought suit against Bell, alleging in brief as fol- 
lows: 

On the Ist day of July, 1876, Bell being the accepted 
contractor of the post office department for carrying the 
mails of the United States from Cleveland, in White 
county, to Gainesville, in Hall county, it was contracted 
and agreed between the parties that if Nix would furnish 


one horse and do the driving, and pay half the expenses 
at Gainesville, and half the tolls for crossing the Chatta- 
hoochee river, that Beli would furnish one horse and the 
vehicle, and pay the other half of the expenses, etc., and 
then the “parties are to divide equally and to receive 
equally all the moneys received from the United States 
government, and all moneys received from passengers and 
on freight or baggage,” etc. The amount received from 
the United States, and also the amount received from pas- 
sengers, etc., was set forth, but is not material to the point 
made. It was also alleged that the plaintiff discharged his 
part of the contract, and did the service till October 28th, 
1877, when he was ousted by the defendant. That de- 
fendant received all the moneys from the United States 
and from passengers, etc., and refused to pay the plaintiff 
any portion thereof. It was alleged that this contract 
was made in parol, but was afterwards reduced to writing. 

Defendant demurred to the declaration, the demurrer 
was sustained, and plaintiff excepted. 
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C. H. SUTTON; W. K. WILLIAMS, for plaintiff in error. 


M. G. Boyp; A. F. UNDERWOOD; J. J. KIMSEY, for 
defendant. 


JACKSON, Chief Justice. 


We cannot see that the court below erred in the point 
decided. The contract, which is sought to be enforced, 
appears to be illegal under the laws of the United States 
and the post office regulations made under those laws. 

See Revised Stat. U. S., 3737, 3709, 3963; Post-office 
Reg., 1877, p. 146; Adver. for contr., P. M. Gen’l., of 1876, 
p. 51. 

The contract on which the suit depends being illegal, 
no court will enforce it. 

Judgment affirmed. 


GASKILL ef al. vs. DAVIS. 


. The decision of this case when here on demurrer before, reported 
in 63 Ga., 645, considered and reaffirmed. 

. There the bill alleged that the mechanic foreclosed his lien on the 
improvement made without notice or knowledge of the true owners 
of the property, and on the belief that the party in possession held 
title thereto; to what extent, especially in regard to the statute lim- 
iting the time of foreclosure, proof of knowledge on the hearing of 
what persons were the true owners, may affect the principles there 
ruled, guere ? 

. That proceeding being against the party in possession, and not 
against the owners, the latter may, on the bill to subject their prop- 
erty to the payment of the mechanic’s lien, defend on any ground 
which might have been set up by them, had they then been de- 
clared against; and among these grounds, at the threshold of the 
cause, was the impediment, if it existed, that the plaintiff was not 
a mechanic at all, and therefore not entitled to a lien for improve- 
ments made ; and thus testimony to show that he was not a me- 
chanic went to the core of the case. 

. Where on the first call of the case in equity for trial, at the term at 
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which it is ripe for trial, a motion is made to continue on account 
of absent witnesses to a material point, to-wit: in this case to the 
point whether or not the defendant wasa mechanic in the sense of 
the statute giving him right to lien, and the rule is complied with 
on the showing in reference to subpoena, materiality and expec- 
tancy to get the testimony at next term, etc., a continuance should 
be granted as a general rule, and whilst the refusal to grant it, being 
largely within the discretion of the presiding judge, and put in this 
case upon the issue of attachment against the witnesses and /aches 
in the use of that process, would hardly of itself authorize the grant 
of a new trial, yet it will have its weight in determining that ques- 
tion in connection with other grounds of the motion. 

. The lien of the mechanic is only on the improvement he made and 

the material he put in the building, and therefore a verdict extending 
that lien over the entire premises, including the ground, is erroneous 
and contrary to law, and might seriously affect the rights of the 
parties in certain not unreasonable contingencies. 
The points in the case are involved and intricate as arising on the 
facts, and though the law of it as presented by the bill was settled 
on demurrer in 63 Ga., 645, yet the facts proved on some points 
seem variant from the allegations in the bill, and a fuller investiga- 
tion would subserve the ends of justice. 


Liens. Evidence. Continuance. Equity. Decree. 
Before Judge HILLYER. Fulton Superior Court. Octo- 
ber Term, 1880. 


Kries (or, as he is called in previous reports of this case, 
Kreiss) held a certain lot under lease from Gaskill for a 
specified term, with a conditional right to purchase. Under 
contract with him Davis furnished, or claims to have fur- 
nished, material and built the brick-work of a house on 
the property. Kries was in possession, and Davis filed 
and foreclosed a mechanic’s lein on the entire property 
against him, obtaining judgment in 1875. The 7. fa. was 
levied on the entire property, which was claimed. by the 
children of Gaskill as beneficiaries for whom he held in 
trust. The verdict in the claim case subjected the brick 
walls, etc. A new trial was granted. (See 61 Ga., 644.) 
A bill in equity was then filed to subject the property as 
against the Gaskills. On demurrer the leading questions 
of law involved were decided. (See 63 Ga., 645.) 
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When the case was called for trial, defendants’ counsel 
moved for a continuance on the ground of the absence of 
two witnesses by whom he expected to prove that Davis 
never was a mechanic, but was a contractor and builder. 
Counsel stated that they had been subpcenaed, and were 
respectively absent in Paulding and Spalding counties, 
and that he expected to have their testimony by the next 
term. The court certified on this subject as follows: 

The fall term, 1880, of Fulton superior court continued 
in session nearly, or quite, twelve weeks. At an early 
date in the term, the case of Davis vs. Gaskill and others, 
in which the new trial is moved was reached in its regular 
order, when the defendants moved fora continuance, on 
the grounds stated. The complainant’s counsel stated to 
the court that his client, Davis, was a very old man and 
in feeble health, and likely would not live until the next 
term of the court or be able to testify in the case if it 
should be continued. 

The complainant, Davis, was present in court, and his 
appearance was such as manifestly to sustain the reason- 
ableness of the position taken by his counsel. 

The court then stated that the absent witnesses were 
near at hand, each of them being within a day’s journey, 
and their testimony in some degree merely cummulative, 
and the court would not continue the case, but that it 
would be delayed, and ample time, opportunity, and if 
need be assistance by process of the court, afforded to the 
defendants to procure the attendance of the witnesses or 
bring in their testimony, and if desired an attachment 
would be ordered. The defendants’ counsel then asked 
for attachments, and the court ordered them to issue 
accordingly. The court further stated, that defendants 
and their counsel would be expected to use all possible 
diligence to procure the testimony, and that after a rea- 
sonable time complainant should have leave to move the 
court to again advance the case to the trial calendar ac- 
cording to the usage and practice in such cases. 

v 66—42 
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After the lapse of several weeks, the case was again in 
due form placed on the calendar and defendants’ counsel 
renewed his motion foracontinuance. He stated that all 
he had done with the attachments was to hand them to 
the sheriff of Fulton county and requested him to for- 
ward to the sheriff of Paulding and Spalding counties 
respectively ; that he had learned that witness in Pauld- 
ing did not reside in Fulton county, and that he had let 
the attachment as to him lapse and had taken out inter- 
rogatories for him and sent them to Paulding county for 
execution, but did not show that he had sent any money 
or taken any other steps to procure their execution by 
‘sending an agent or otherwise, save only to forward to the 
sheriff with commission. 

As to the witness in Spalding county, defendants’ coun- 
‘sel stated, a few days after the attachment issued, he had 
been informed by the sheriff of Fulton county, that he 
had received a letter from the sheriff of Spalding county, 
stating that he had failed to find the defendant in attach- 
ment. Nearly a month had elapsed since this information 
was conveyed to counsel by the sheriff of Fulton county, 
and neither counsel nor the defendants had in the mean- 
time taken any steps or made any inquiries to find the 
witness or trace him up, or secure testimony by sending 
any agent to Spalding county, or employing any agent or 
otherwise. 

The motion was overruled. The case proceeded to trial; 
the jury found a verdict for the complainant for $991.96 
principal, and $554.96 interest, and that he has a lien on 
a one-third undivided interest in the property mentioned 
in the bill, and a decree was entered accordingly. De- 
fendants moved for a new trial, on the following among 
other grounds: 

(1). Because the court refused a continuance. 

(2). Because the verdict was contrary to law and evi- 
dence. 

(3). Because the defendants’ counsel offered to prove by 
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Willie Venable, the former deputy clerk, that the attor- 
neys of L. H. Davis in the proceedings to foreclose lien 
against M. Kries, before judgment and while case was on 
trial, ascertained that they could not obtain a judgment 
on the declaration that they had prepared for Davis as a 
builder and contractor, as it stood, and before judgment 
and after the case was called, the word “ mechanic” in the 
ninth line was inserted by the attorneys without the leave 
of the court, allowing the same by way of an amendment, 
all of which was objected to by complainant’s counsel and 
the court sustained the objections, and rejected the same 
as irrelevant. 

(4). Because, after the cause had been submitted to the 
jury, and after the defendants had proved tothe jury that 
the defendants, Gaskills, were not insolvent, counsel for 
complainant moved the court to amend his bill by strik- 
ing from the bill the charge alleging the insolvency of the 
said defendants, Gaskills, which was allowed by the court 
over the objections of the defendant’s counsel, ard after 
this part of the bill was stricken, counsel for the defend- 
ants moved the court to dismiss said bill because there was 
no equity in the bill as it then stood, which motion was 
overruled and the case ordered to proceed. 

The motion was overruled, and defendants excepted. 


JoHN A. WIimPEY; L. E. BLECKLEY, for plaintiffs in 
error. 


D. F. & W. R. HAMMOND; E. N. BROYLES, for de- 
fendant. 


JACKSON, Chief Justice. 


This cause has been before this court twice, and this is 
its third presence. It is reported in 61 Ga., 644, and in 
63 Ga., 645. In the 61 Ga., it was held that the lien on 
the brick work alone, standing as part and parcel of the 
entire house, could not be enforced by execution and sale 
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of that brick work, because it would disintegrate the 
entire building to take it away, and the purchaser could 
not otherwise be put in possession. It was hinted that 
there might be relief in equity. 

1. A bill was accordingly filed, it was demurred to, and 
this court—in 63 Ga., 645—held that the demurrer should 
have been sustained unless the bill was amended so as to 
allege the insolvency of Kries, the occupant of the tene- 
ment when the work was done and the apparent owner of 
it, and the ownership of the Gaskills. The legal effect of 
that decision is that at the time this brick work was com- 
pleted this mechanic had a lien on the work completed 
without regard to the title, and that the foreclosure of a 
lien on the whole premises in a proceeding against Kries 
was good and valid, so far as the improvements were con- 
cerned, no matter who held title, Kries being in posses- 
sion and the apparent owner of the property. 

It was ruled then that, though the lien was foreclosed as 
against the true owner, Kries being so considered, and 
the whole of the premises, and though it afterwards turned 
out that he was not the real owner, and that the mechanic 
therefore had no lien on the entire premises, yet the fore- 
closure was good as to the improvements he made under 
the law then of force. Code of 1868, $1959, of 1861, 
$1971. , 

These points are res adjudicata, and the judgment then 
made is re-affirmed. 

2. The plaintiff in error, however, seeks to take the case 
made on the proof without that ruling, inasmuch ashe in- 
sists that Davis knew who were the true owners of the prop- 
erty allthe while, and should have foreclosed against them 
within the year fixed asa limit by law. It is quite clear that 
he lost his lien as against the zwo/e property by not foreclos- 
ing against the true owners whether he knew or did not 
know who they were; but does he lose it against the im- 
provements he made, though he knew who they were ? Was 
he bound te go against them at all to fix the lien and 












671 





FEBRUARY TERM, 1881. 





Gaskill e¢# a/, vs. Davis. 


foreclose it under the law as it then stood? He did not 
contract with them, and he foreclosed against the con- 
tractor. Had he foreclosed only as regards the improve- 
ments he made, this it would seem would be sufficient, 
and this court, in 63 Ga., held that the fact that he pro- 
ceeded against all did not make him lose the part which 
his lien covered. The truth seems to be that Kries was 
a sort of purchaser. He held a lease for years with the 
right to purchase, and the mechanic might well have been 
confused in regard to ownership, and the proof of knowl- 
edge in him of title in the Gaskills is not conclusive at 
all. But we leave this point open. Did he know where 
the title was? and if so, foreclosing as against the whole 
property and true owner alone, does such knowledge as 
he had debar him of his equity because he did not declare 
against that true owner, or did not specifically assert his 
lien against the improvements, by virtue of the statute 
that he must assert the lien in twelve months? In other 
words, does the statute requiring foreclosure in twelve 
months apply to Davis in this case against the Gaskilis, 
because he knew they owned the property, and did not 
proceed against them, though he foreclosed not on im- 
provements alone, but on the entire premises? Quere ? 

We incline to think that under the principles ruled in 
the 63d Ga., he does not lose his right, but we leave the 
point open. * 

3, 4. The case must go back on another point. The 
Gaskills are not bound by the judgment of foreclosure, 
They were not parties to it. They may, therefore, set up 
to this bill any defense Kries could have set up to the 
proceeding to foreclose the lien against the improvements 
Davis had made, and the point that he was not entitled 
to any lien for such improvements because he was not 
a mechanic, goes to the core of the case, and if true 
would have concluded the attempt of Davis to foreclose 
for such improvements as against Kries, and therefore 
will also conclude his effort now to subject the Gaskills’ 
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property to pay the debt as such a lien on that property. 

It was thus material that the Gaskills be allowed to 
show that Davis was not a mechanic, and it seems to us 
that the case should have been continued to give them - 
opportunity to prove the facts. That, however, is much 
in the discretion of the presiding judge, as all continu- 
ances are, and we put the grant not on this point alone 
but in connection with others 

5. The verdict is wrong. It gives a lien on all the 
property, the entire premises; whereas the lien is con- 
fined to the improvements. If the house were burnt, 
under the verdict the lien would attach still to the land; 
and although such accident is a conjecture-—a mere con- 
tingency—yet it is not anunreasonable one. It is enough 
that the law fixes the lien on the improvements put on 
the house, and the verdict is contrary to law in that it 
spreads that lien over all the premises—the ground on — 
which the house stands as well as the house. 

6. The case was decided on demurrer in the 63d Ga,— 
and the facts seem to be somewhat variant from the allega- 
tions made in the bill and then before this court. The 
case now made is involved and intricate by reason of that 
variance, and though the court now adheres to the law 
as then ruled, we all think that the ends of justice would 
be advanced and attained more satisfactorily by another 
trial. ° 

In regard to the question af solvency or insolvency of 
the Gaskills we do not see its materiality. This property 
is bound for the debt, if it be a lien; and if they have 
millions outside or have nothing else but this, it cannot 
affect this issue. They are not bound to pay Davis, be- 
cause they never contracted with him; this property, 
though theirs, is bound to pay him, because he improved 
it and the law gave him a lien on the improvements to 
secure him for making them, no matter who owned the 
property. Whatever in writing the opinion I may have 
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said touching the materiality of their solvency—that of 

the Gaskills—on this issue—is now unsaid. It was drop- 

ped currente calamo, and the same pen blots it out. 
Judgment reversed. 


THWEATT vs. THE STATE OF GEORGIA. 


. Where the state authorizes a citizen, by joint resolution of the 
general assembly, to bring suit against her on certain stipulations 
and for a particular cause of action therein specified, the courts are 
restricted by those stipulations to that cause of action, and are not 
empowered to consider any broader equities which may exist be- 
tween the parties, or the law which might apply to a different cause 
of action. 

. When an officer of the state surrendered his warrant on the treas- 
ury for his salary and received in lieu thereof, from the treasurer, 
promises to pay by the state in the form of treasury notes, which 
circulated as currency at the time, and suit is brought for the sal- 
ary, the reception of the notes and surrender of the warrants are 
in law payment of the salary, no matter what may have been the 
understanding at the time between the officer and the treasurer, 
even if sanctioned by the governor. The treasurer settled with the 
state and was credited for the salary, and the debt for the salary 
was extinguished. Suit on the ultimate failure to pay the notes, 
according to the promises therein made, if authorized and brought, 
would present a different question, on which the present case will 
not allow the judiciary to pass. 


States. Laws. Jurisdiction. Contracts. Accord and 
satisfaction. Before Judge HILLYER. Fulton Superior 
Court. October Term, 1880. 


Peterson Thweatt brought his action against the state 
of Georgia under and in pursuance of a joint resolution 
of the general assembly of Georgia, to recover of the 
state the sum of five thousand six hundred dollars, besides 
interest, for his salary as comptroller general of Georgia, 
for the political years ending November Ist, 1862, Novem- 
ber Ist, 1863, and November Ist, 1864, and for half of the 
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political year ending November Ist, 1865, at $1,600.00 per 
year. 

The case came on for trial at the fall term, 1880, of the 
superior court of Fulton county. 

The plaintiff introduced and read to the jury his own 
testimony, which was as follows: 

“T was comptroller general of Georgia from the year 
1859 to the year 1866. 

“I was paid for my services in state bank notes up to Ist 
day of November, 1861. The political year began on Ist 
November, 1861, and on or about the 1st February, 1862; 
when my first quarterly salary became due, as the gov- 
ernor had previously let the managers of the Atlantic and 
Gulf Railroad have 6 per cent. bonds in place of currency 
which they were alone entitled to receive, to build or pay 
for work done on said road, and as he and myself had 
been engaged for months in borrowing for the state from 
$1,200,000.00 to $1,500,000.00 from the state banks and 
others, and were expecting to have to borrow about $500,- 
000.00 more if we could, and as the governor said that he 
would promise to give 8 per cent. bonds after the war to 
any one who would credit the state or loan her money, 
and as I felt that I had enough Confederate money on 
hand, together with my negro hire, to support myself and 
family during the war, I went to the state treasurer, Jones, 
and informed him that I would no longer receive currency 
for my salary, but would wait until after the war for my 
pay, and would then receive payment for my services in 
state bonds; and as the governor was having prepared a 
certificate or note, promising 8 per cent. bonds or specie 
after the war, I asked treasurer Jones to let me have them 
when ready for use, for me to keep as evidence to carry 
out my arrangement or agreement to get the bonds I 
wanted after the war. 

“The treasurer at once stated that he did not feel author- 
ized by himself to make any such arrangement or agree- 
ment with me, but that if I would get an executive order, 





FEBRUARY TERM, 1881. 675 


Thweitt vs. The State 


or an order from the governor authorizing such an arrange- 
ment or agreement, when ready for use, he would let me 
_ have said certificates or notes in exchange for my warrants. 
I went immediately or shortly thereafter to the governor 
and asked him for the necessary order, telling him my ob- 
ject, etc. Governor Brown promised to give the necessary 
order to the treasurer, and did give it. Ina letter to me 
since then, which letter I now have in my possession, say. 
ing in almost exact words that he gave such executive 
order in consequence of my very valuable services in col- 
lecting old claims that had been neglected by former 
comptrollers general, in suggesting important amend- 
ments to our tax laws, and in my furnishing valuable sta- 
tistics, etc. 

“The governor having given the necessary order, about 
the 1st of April, 1862, when said certificates or notes 
were ready for use, I commenced taking the governor's 
warrants on the treasury, payable to myself alone, and 
without giving the treasurer any receipts of payment 
whatever on the same. I exchanged them with him for 
these certificates or notes, promising state bonds, and as I 
would do so, I would immediately take them to the vault 
of the state treasury office and would there deposit them 
in a separate package in a tin canister, where I kept my 
valuable papers and money orcurrency. I then exchanged 
my warrants and deposited these notes until September, 
1864. The next that I so deposited were the $750.00 
fifteen 8 per cent., $50.00 notes numbering from 1701 to 
1715, that I exchanged my warrants for, on or about the 
gth of May, 1865, near two weeks after the surrender, and 
when they were worth nothing asa currency. 

“ T was paid in United States currency from the Ist of 
May, 1865, to the 8th of January, 1866. 

In September, 1864, I became alarmed and was afraid 
to let my certificates or notes or evidences to obtain state 
bonds remain in the treasury vault, and I determined to 
have them buried in the ground somewhere, consequently 
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I went to treasurer Jones and informed him of my fear, 
and that I wanted him to give large notes of the same 
character as those I had received from him, as I wanted 
to hide them or bury them in a vial. I presented to him 
$3,000.00 worth of 8 per cents, and $2,5co 00 worth of 6 
per cents, in notes of fifty, twenty, ten and fives. He gave 
me thirty one-hundred dollar notes of 8 per cents, which 
he took from a large package, numbering from 7251 to 
7280, and he gave me twenty-five $100.00, 6 per cent. 
notes, which he also took from another large package, 
numbering from 3520 to 3544, in place of the smaller 
notes. I put them in a quinine vial and sealed it up, and 
the same was buried, where it remained over seven years. 

“ The $6,250.00 notes have never been out of my posses- 
sion, except while under seal, and while commissioner 
Smith had them for treasurer Jones to look at, before he 
answered interrogatories in this case. Upto Ist of Au- 
gust, 1864, I had received and had deposited in my tin 
canister, in the treasury, $6,150.00 of these certificates or 
notes, received on account of my salary as evidence, as 
the legislature in December, 1863, having increased my 
salary. But as when I made the arrangement or agree- 
ment with the state treasurer and governor to wait until 
after the war and then receive state bonds in payment of 
my services, I was only getting a salary of $2,000.00 per 
annum, I concluded not to save up more than $2,000.00 of 
these certificates as evidence to sustain the arrangement or 
agreement with the treasurer and governor. Consequently 
I only presented to the treasurer $5,500.00 of said certifi- 
cates to get large notes to present as evidence to obtain 
said bonds, 

“ In November, 1864, and February, 1865, I also received 
$1,500.00 more of these notes in exchange for my war- 
rants. 

“ The following is a copy of the thirty 8 per cent. notes, 
numbering from 7251 to 7280, received from treasurer 
Jones in September, 1864: 
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MILLEDGEVILLE, GA., January 15th, 1862. 


Receivable in payment of all dues to the state, and to the Western 
and Atlantic Railroad. 

No. 7251. The state of Georgia will pay bearer one hundred dol- 
lars. Redeemable in 8 per cent. bonds or specie six months after a 
treaty of peace, or when the banks of Savannah and Augusta resume 


specie payment, if before that time. 
JOHN JONES, 7reasurer. 


P. Thweatt, Comptroller General. 


The fifteen $50.00 eight-per cent. notes received by mein 
‘May, 1865, are‘of the same character, except that they 
are dated January 15th, 1865. The following is a copy 
of the twenty-five $100.00 six-per cent. notes received from 
treasurer Jones in September, 1864: 


MILLEDGEVILLE, February Ist, 1863. 


Receivable in payment of all dues to the state and to the Western 
and Atlantic Railroad. 

No. 3520. The state of Georgia will pay bearer one hundred dol- 
lars, in specie or 6 per cent. bonds of the state, six months after a 
treaty of peace shall have been ratified between the United States and 


the Confederate States. 
JOHN JONES, 7reasurer. 


T. 3. Bloodworth for Comptroller General. 


Said notes have never been paid.” 5; 

Plaintiff also introduced the testimony of John Jones, 
who was treasurer at the time of the transaction stated by 
plaintiff. He corroborated the statements of plaintiff 
concerning them. The only portion of his testimony 
which is material to be set out was as follows: 

“His warrants were drawn in favor of himself alone. I 
took no receipt when I delivered him the certificates. I 
gave Mr. Thweatt, in November, 1864, and February and 
May, 1865 in exchange for his warrants, $2,250.00 in 6 
and 8 per cent. certificates. In May, 1865, I gave him in 
exchange for his warrants to that date, $750.00 in fifteen 
$50.00 notes, issued under act November 14th, 1864, to 
pay to civil officers. They were dated January 15th, 
1865, and were numbered consecutively, as well as I re- 
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member. Such certificates were exchanged for Mr. 
Thweatt’s warrants by order of Governor Brown, as al- 
ready stated. He had the choice of these certificates and 
Confederate money, but preferred to take the certificates 
on the condition stated in direct answer, to-wit: To get 
bonds for them after the war. 

“T do not recollect at this length of time the value of 
said tréasury notes for each quarter as compared with 
gold, or their standing with regard to Confederate money. 
The difference, if any, between these notes and Confeder-.- 
ate, was very small, according to my recollection. I do 
not recollect how many of said notes were outstanding or 
unredeemed at the surrender, in 1865.” 

Counsel for defendant objected to all that part of the 
testimony of both witnesses, which referred to conversa- 
tions and agreements and intentions of the plaintiff, the 
treasurer and the governor of said state, with reference to 
the receipt of the treasury notes referred to by the plain- 


tiff in his testimony, in exchange for his warrants; and 
also moved for a non-suit. The objection was sustained, 
and the non-suit awarded. Plaintiff excepted. 


McCay & ABBOTT, for plaintiff in error. 
CLIFFORD ANDERSON, attorney general, for the state. 


JACKSON, Chief Justice. 


We have given this case that deliberate consideration 
which its gravity as well as the services of the plaintiff in 
error with so much zeal and such industry and ability 
during a long period as the comptroller general of the 
state, demanded at the hands of her judiciary. 

Speaking for myself, I wish to express sympathy for 
this tried and trusted servant of Georgia, whose integrity 
not a breath of suspicion ever sullied, and whose fealty to 
the state in the most trying period of her history never 
for an instant faltered; and I believe my brethren fully 
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agree with me in the expression of an earnest desire, if 
the law permitted it to be done, to do something in his 
old age and needy circumstances for his relief. 

But the general assembly has so narrowed the scope of 
our jurisdiction and guarded the limits within which the 
courts may act, that we cannot do more than consider the 
case as made within the prescribed limits, and not move 
beyond them. The citizen cannot sue the state unless 
she consents, and if she consents on terms, those terms 
must be considered as part of her grant of the right, and 
confine her courts to the consideration of the right with 
the conditions thereto attached and made part and parcel 
of the grant. The grant is as follows: 


“ WHEREAS, Peterson Thweatt, former comptroller general of the 
state of Georgia, claims that the state is due him the amount of 
$6,250.00 principal, besides interest, for his salary as comptroller gen- 
eral for the political years 1862, 1863, 1864 and 1865; and 

WHEREAS, said Peterson Thweatt desires to bring suit against 
the state for the purpose of establishing and collecting his said alleged 
claim, and offers to give bond and security to the state to pay all costs 
and expenses of the suit should he be cust the:ein; therefore, be it 

Resolved, by the general assembly of Georgia, That said Peterson 
Thweatt be permitted to institute suit in the county of Fulton against 
the state that he may, if he can do so, establish his alleged claim, 
and that said suit may be instituted on the following conditions : 

Before entering such suit the said Peterson Thweatt shall enter 
into a bond with at least two good and solvent securities to be ap- 
proved by the governor, which bond shall be payable to the governor 
or his successors in office, and shall be conditioned to pay, in the event 
that he is cast in said suit, all the costs of said case and also such 
amount of fees as the governor may pay, or contract to pay, in de- 
fending such suit, should the governor deem it necessary to employ 
counsel to assist the attorney general in defending such suit. That the 
declaration in the suit herein provided for be served on the governor 
under the same rules that apply to serving declarations in ordinary law 
suits; that said Peterson Thweatt sha// not sue the state on any claim 
based on or under any law or laws that were passed during the late 
war between the states, either to obtain increased pay or the pay under 
said Jaw for his salary as comptroller general; that the suit be tried 
in Fulton superior court in March or April next unless continued under 
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rules of law applicable to continuance of cases ; that the statute of lim- 
itations shall not be pleaded by the state or by plaintiff's attorney ; 
and that the state and plaintiff shall be bound by the issue of said 
case with right on part of the state to file a writ of error or to move for 
new trial as usual. Any verdict the said Peterson Thweatt may obtain 
in his favor (if any be obtained) is hereby referred to the act of any 
future legislature. That this resolution 1s not intended to have any 
greater effect in law than other joint resolutions that have already 
passed, or may hereafter be passed, by the general assembly, and that 
shall be signed by the governor when said resolutions were read only 
once.or twice in each house, and when the same passed without being 
required to have more thana majority of the members present voting 


on their passage.” 


It is clear, from the preamble to this resolution, as well 
as from its entire scope, that the suit Mr. Thweatt was 
empowered to bring was for his salary; and the record 
shows that such is the suit which was brought. It is not 
a suit for payment of the treasury notes or bonds which 
the state issued during the war and in which Mr. Thweatt 
was paid, and which turned out to be of no value; but it * 
is a suit for the salary—the original salary, of Mr. Thweatt. 
By the words italicized in the copy of the act above 
written (italicized by me), laws passed by the state during 
the war are expressly excluded from being considered by 
the courts. Whether or not the currency she then issued 
was legal is thus not befure us, and we are confined to the 
question, did he get his salary in that currency which 
circulated as money, and which all other creditors of the 
state received as money ? 

It seems to have been the purpose of the general as- 
sembly to narrow the case to the single question, is the 
salary due to Mr. Thweatt as salary? On that point it is 
clear that he gave up his warrants for salary for these 
notes, and thereby extinguished the salary, holding the 
notes in its stead. 

Moreover, it appears from this resolution that strict 
rules of law are to be applied to the case made, and within 
these rules the courts are confined. If broader views of 
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equity and right between man and man could be consid- 
ered, and a case founded on such views had been brought, 
the conclusion might have been different; but.that is not 
a question before us, and it is needless to go into its con- 
sideration. 

The case made is a suit for the salary of the comptroller 
general for 1861 and the subsequent years of the war, and 
the question is, has that salary been paid? 

It appears that Mr. Thweatt surrendered to the treas- 
urer his warrant on the treasury for his salary, and re- 
ceived in lieu thereof treasury notes which circulated as 
currency at the time. He was thus paid in that currency. 
The treasurer settled with the state, and was allowed 
credit for the comptroller’s salary as thus paid. The debt, 
therefore, for the salary was extinguished, and it is that 
‘debt on which suit is brought, and which alone is be- 
fore us. 

Any private understanding between the treasurer and 
the comptroller general as to the vse to which the latter 
meant to apply the notes, even if it had been approved 
by the governor, could not affect the question, because 
such understanding could not bind the state. 

Applying the rules of law to the case made, we cannot 
see how the court below could have ruled otherwise than 
to grant the non-suit. The suit is not on the notes as 
promises to pay at a certain time and on a contingency. 
Such a suit as that would present a different question, 
which we have no jurisdiction now to pass upon, and 
which we need not consider at all, as the result would be 
fruitless. 

Judgment affirmed. 
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GUNN, guardian, ef al., vs. WOOLFOLK. 


. Where a cause on affidavit of illegality to an execution is pending 
between the parties, and leave is granted to withdraw the execution 
to be levied upon other property of the defendant, and that levy is 
made and the property is advertised for sale: 

Held, that as the first illegality was not disposed of, but pending at 
the time of the second levy, sale under the second levy may be 
arrested by another affidavit of illegality, without conflict with the 
31st rule of court. 

. Even if the last affidavit were a second affidavit in the sense of 
that rule, yet the advertisement and sale of the property could be 
arrested by such affidavit as illegal, because such advertisement and 
sale would transcend the authority to withdraw the execution in 
order to levy only, and that order being long subsequent to the first 
illegality, any ground of illegality founded thereon could not have 
been known when the first illegality was taken. 

. The facts that the first illegality has been long pending in court 
and that the transactions between the parties cover a considerable 
length of time, will not give equity jurisdiction so as to oust that of 
the common law court already acquired, if the issues be such as 
can as readily be adjudicated at law on the pleadings made, or 
which by amendment can be made, by affidavit of illegality. 

. Questions whether complainant be surety or guarantor and whether 
discharged or not by the conduct of the plaintiff in execution, are 
purely questions of law, and may be as well decided at law as in 
equity. 

. So whether complainant be discharged or not by the conduct of the 
plaintiff in the bankrupt court, and to what extent, or by the failure 
of the plaintiff to record the judgment so that another may have 
acquired priority of lien, and the amount of that lien, can as well 
be ascertained at law as in equity under the facts made by this 
record. 

. The writ of injunction, always to be cautiously granted, the effect 
which is to arrest a cause pending at common law in the county 
where the judgment was rendered and to transfer the venue to 
another county, should be used with greater caution, and should 
never be granted except on a strong case and in a pressing emer- 
gency; and where the strength of the case and the pressure of the 
emergency rest on a threatened sale of property which can as well 
be stopped by an additional affidavit of illegality as by resort to 
injunction, the latter remedy should not be granted. 
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Illegality. Amendment. Levy and sale. Principal 
andsurety. Injunction. Before Judge SIMMONS. Hous- 
ton county. At Chambers. February 12th, 1881. 


John W. Woolfolk filed his bill against D. F. Gunn ef 
al., alleging, in brief, as follows : 

Complainant was the administrator of Daniel Gunn, 
deceased ; D. F. Gunn was the guardian of the other sub- 
stantial defendants, who were children of the intestate. 
In settlement of part of the distributive shares of these 
children, complainant delivered to their guardian a note 
made by Thos. J. Woolfolk and James H. Woolfolk, the 
amount due on which, on April 14th, 1860, was $11,212.38, 
principal. D. F. Gunn, guardian, agreed to receive this 
note in settlement, if complainant would sign it as secu- 
rity, which the latter accordingly did. At that time 
both of the makers were solvent, and the amount of the 
note could readily have been realized out of their prop- 
erty ; and they so remained until 1869 or 1870, when they 
went into bankruptcy; and even then there was ample 
property to pay the debt, had it been properly enforced. 
Shortly after the war, complainant notified D. F. Gunn to 
sue on the note and enforce its collection. D.F. Gunn de- 
livered the note to one Bass, a young and inexperienced 
attorney, who brought-suit on the note and at the Octo- 
ber term, 1866, of Bibb superior court took a verdict, but 
failed to have it or any judgment placed on the minutes; 
but, on the contrary, he put the papers in his pocket 
where he kept them for a long time. After taking the 
verdict, Bass went to Houston county where he showed 
it to Gunn, who told him to have an execution issued and 
to hold it without any steps to collect it. Under this ad- 
vice, the 7. fa. was issued and held without further action 
until October, 1869, when it was levied imperfectly on 
certain land in the city of Macon. This and several 
other levies were abandoned because the 7. fa. was de- 
clared void. 

Vv 66—43 
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At the May term, 1871, of Bibb superior court, the 
plaintiff in this judgment moved to have the verdict and 
judgment entered of record nunc pro tunc, This was re- 
sisted, and a counter-motion to set aside the judgment 
made. Plaintiff's motion was allowed. At the same 
term the judgment was, on motion, amended so as to in- 
clude interest to the date of the verdict—it having been 
omitted from the original judgment. Complainant has 
no recollection of having notice of this last motion. 

In the meantime several of the defendants began traf- 
ficking with James H. Woolfolk, each one trying to ob- 
tain the amount of his interest in the 7. fa., to the injury 
of each other and of complainant. Large sums were ac- 
tually paid to them on the f. fa., but never credited. 

The irregularities in the issuing and levy of the 7. /a. 
have involved complainant and the makers of the note in 
litigation extending to the present time. 

Large amounts of property belonging to the principal 
defendants were sold and transferred by them and their 
attorney, and the lien of the 7. fa. displaced therefrom— 
aggregating much more than enough to have settled the 
claim. 

In 1869 James H. Woolfolk, one of the principal debt- 
ors, was adjudged a bankrupt. The debt on which this 
execution was based antedated the bankrupt act, aid 
it was therefore unnecessary for the plaintiff to go into the 
bankrupt court. Nevertheless, the claim was proved 
in the bankrupt court, and thereby the lien of the 7. fa. 
on the bankrupt’s property was released. This was done 
without the knowledge orconsent of complainant. There 
is in the hands of Woolfolk’s assignee a fund amply suf- 
ficient to pay this debt. If the 7. fa. be enforced against 
complainant, this fund will be paid out to other creditors 
of the bankrupt, and complainant will be irreparably 
damaged. 

In 1872 property was sold under a junior 7. fa. against 
complainant and John and Thomas Woolfolk, and the 
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proceeds were held up fordistribution. The sale realized 
$6,000.00 or $7,000,00, but the value of the property was 
much more. The attorney of the plaintiff in the present 
fi. fa. was not present at the sale, stating that he was ab- 
sent on account of information received from the attor- 
ney controlling the junior 7. fa. 

In 1879 a valuable tract of land in Jones county be- 
longing to James H. and Thomas J. Woolfolk was found 
subject to this 7. fa.; but the plaintiff therein (defendant 
to this bill) agreed for a consideration to postpone the 
sale until the fall of 1880. 

In the spring of 1880 a levy was made on complainant’s 
property, which he now seeks to enjoin. The last entry 
on the fi. fa. prior to this was in 1869, and complainant 
insists that the fi. fa. is dormant. The original judgment 
against complainant was entered against him as a princi- 
pal, while the amended judgment was against him as a 
security. 

The prayer was for an injunction against the enforce- 
ment of the 7. fa. against his property, for general relief 
and subpcena. Discovery was waived. 

The defendants answered separately, hut the answer of 
D. F. Gunn contained the substance of the defense and 
was, in brief, as follows: 

Complainant is not a mere security, but his obligation 
arose thus: He obtained property of Gunn’s wards, and 
gave his note therefor amounting to $12,054.10. This 
was in 1857. Subsequently, in a settlement between 
them in regard to this note, Gunn, guardian, accepted the 
Woolfolk note now involved in controversy for $11,400.67, 
but required complainant to add his signature thereto. 
Defendant knows nothing of the means of Thos. J. or 
James H. Woolfolk except that they held a considerable 
amount of land. Complainant never gave any written 
notice to sue, and at no time urged the pressing of the 
fi. fa. after it was obtained. In 1866 he made a verbal 
request to have suit brought. It was done at once, and 
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judgment promptly obtained. Counsel did not pocket 
the papers and hold them, nor did Gunn advise delay. 
The attorney took the papers from the clerk’s office for a 
few days, in order to show the judgment to the defend- 
ants therein, hoping that they would pay it off without a 
levy. The papers were returned to the clerk during the 
term of court, and it was by no fault or neglect of the 
attorney that they were not entered of record. There 
never has been any delay or laches on the part of plain- 
tiff or his wards, or their attorney in pressing the claim. 
The judgment has never been held void or otherwise than 
perfectly good, except by the judge of the United States 
<ircuit court, whose judgment was reversed by the su- 
preme court of the United States. Defendants have re- 
ceived nothing on the fi. fa. except what is entered 
on it, and it is not true that any of them traded or traf- 
ficked to injure each other or the complainant. One of 
them agreed to take some land, enter a credit on the f. 
fa. and account to another for his proportion thereof. 
This was done with the knowledge and consent of the 
complainant, and as the land brought its full value, he 
was benefitted. No securities of any sort have been re- 
leased by defendants. 

At the date of the issuance of the 7. fa. the state was 
under military control, and an order was issued by the 
military commander preventing levies and sales. This, 
with the relief and stay laws then in force, practically 
prevented the enforcement of the 7. fa. in 1867 and 1868. 
Thomas J.and J H. Woolfolk frequently promised to 
pay the claim, but failed todo so. In 1869 the fi. fa. was 
levied on certain land in the possession of T. J. and J. 
H. Woolfolk, when they resisted collection by taking ad- 
vantage of claims, affidavits under the relief laws, etc., 
and complainant joined in the defense with an affidavit 
of illegality. He also joined in opposing the amendment 
of the judgment, and here began the tedious round of 
litigation, which is still pending The judgment is not 
dormant by reason of being thus delayed. 
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When the Woolfolks went into bankruptcy the assets 
of James H. went into the hands of a trustee, who sold 
them and brought into court the fund for distribution. 
The present defendants claimed it, and this claim was 
contested by I. C. Plant & Son, who held a mortgage 
junior to this judgment. The case is still pending with 
every prospect of a recovery by these defendants; but 
the amount will not be more than one-fifth enough to 
satisfy the 7. fa. This defendant, Gunn, is advised that 
the trustee in bankruptcy recovered a tract of land in 
Jones county, but the committee of creditors in charge of 
the administration of the bankrupt estate deemed it dis- 
astrous to force a sale without due advertisement, and 
therefore postpored it until the fall of 1880. Defend- 
ants had nothing to do with this, and even when sold the 
land will not more than half pay off the execution. At 
the time that James H. Woolfolk went into bank- 
ruptcy, what was the best course to pursue was a matter 
of grave doubt, and under competent legal advice, Gunn 
proved the claim. By amendment of his proof he sub- 
sequently reserved his lien. 

Complainant amended his bill, alleging that this amend- 
ment of the proof in bankruptcy was void for want of 
notice to any one; also, that at the time of filing his orig 
inal affidavit of illegality to this execution, he was not 
aware of the facts concerning the proceedings in the bank- 
rupt court, and had only recently learned of them; and 
further, that there had been a change in the parties hold- 
ing the 7. fa. 

To this amendment defendants answered, denying that 
they had lost their lien on any property of the defend- 
ants in 7. fa., and alleging that if complainant had learned 
new grounds of illegality he did not need an injunction 
to set them up. They denied any change in the parties 
to the case, further than a change from a guardian to 
the wards who had been represented by him. 

It is unnecessary to set out the testimony. The chan- 
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cellor granted the temporary injunction, and defendants 
excepted. 


HILL & Harris; BACON & RUTHERFORD, for plaintiffs 
in error. 


HALL & SON; DUNCAN & MILLER; WHITTLE & 
WHITTLE for defendants. 


JACKSON, Chief Justice. 


The remedy of the defendant in error was complete at 
law for the reasons set out briefly in the syllabus to this 
cause. Therefore the grant of this injunction to stay the 
judgment at law was an interposition of chancery not 
authorized by law, and it .nust be reversed. 

Judgment reversed. 


TIPPIN vs. WHITEHEAD. 


Under the constitution of 1868, where suit was brought on a contract, 
and without the filing of any defense, a verdict was taken and judg- 
ment entered thereon by counsel, it was void. Judgment by de- 
fault should have been entered by the court. 


Judgment. Verdict. Practice in the Superior Court. 
Constitutional law. Before Judge MCCUTCHEN. Bar- 
tow Superior Court. July Term, 1880. 


Reported in tae decision. 
G. S. TUMLIN, for plaintiff in error. 
TRIPPE & NEAL, for defendant. 


SPEER, Justice. 


This is a claim case arising from the levy of a f. fa. 
in favor of plaintiff in error vs. Elliott’s executors, which 
was levied on a lot of land, number 250, in the sixteenth 
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district, third section of originally Cherokee now Bartow 
county, levied on as the property of John C. Elliott, de- 
ceased, to which property defendant in error interposed 
his claim. Under the evidence and charge of. the court, 
the jury found the property not subject. During the 
term counsel for plaintiff in error moved the court to set 
aside the verdict and for a new trial, on the ground, first, 
that the court erred in charging the jury upon the trial 
of said case in substance and effect as follows: “In the 
present state of the record as shown in evidence in the 
opinion of the court, the plaintiff's judgment is void, and 
the jury should find the property not subject.”’ Second, 
that said verdict was against the weight of the evidence. 

The motion for new trial was overruled, whereupon 
plaintitf excepted. 

In looking into the record in this case, it appears that 
the suit upon which plaintiff's 7. fa. and judgment were 
founded, was instituted to September term, 1867, of Bar- 
tow superior court, that at that term the cause was marked 
in default on the docket, and no counsel’s name was en- 
tered for the defense; that at the September term, 1868, 
a verdict was taken in said case, founded on a civil con- 
tract in which no defense was filed, and that a judgment 
was entered on said verdict signed by the attorney for 
plaintiff in said suit. 

The constitution of 1868, section 5091 of the Code, 
provides, “‘ The court shall render judgment without the 
verdict of a jury in all civil cases founded on contract 
where an issuable defense is not filed on oath.” 

In this case—a civil case founded on a contract in which 
ne issuable defense was filed under oath—a verdict was 
taken from a jury, and under the former rulings of this 
court we see no error in the charge of the court upon 
these facts as shown by the record that the judgment 
rendered on said verdict was void. We find therefore no 
error in the judgment overruling said motion for a new 
trial. 

Let the judgment of the court below be affirmed. 
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HORTON vs. THE STATE OF GEORGIA. 


. In cases of crimes perpetrated by several persons, when once the 
conspiracy or combination has been established, the act or declar- 
ation of one conspirator or accomplice in the prosecution of the 
enterprise is considered the act or declaration of all, and therefore 
imputable to all. 

. A conspiracy was established in this case, and the various admis- 
sions of testimony and charges of the court, complained of on the 
ground that there was no evidence of such conspiracy, were right. 

. The indictment charging a larceny of more than fifty dollars in 
money, and there being testimony to support the indictment (in- 
cluding a restoration of the full amount lost)—although only one 
bill of +50 was specially identified—there was no error in leaving 
the jury to decide the amount stolen, as well as the other facts, that 
is, whether the larceny was of more than fifty doliars or not. 

. Newly discovered evidence, the sole object of which is to impeach 
a witness sworn on the trial, will not require the grant of a new 
trial. 

. The verdict in this case was demanded by the evidence. 


Criminal law. Charge of court. New trial. Before 
Judge HiLLYER. Fulton Superior Court. October Term, 
1880. 


To the report contained in the decision it is only neces- 
sary to add that the newly discovered evidence relied on 
was such as tended to impeach Mosely, a leading witness 
for the state. 


L. J. GARTRELL; W. H. HULSEY; J. A. ANDERSON, 
for plaintiff in error. 


B. H. HILL, Jr., solicitor general, for the state. 


SPEER, Justice. 


John Horton (plaintiff in error), Lewis Wilson and 
James Donovan were at the fall term, 1880, of Fulton supe- 
rior court, jointly indicted for the offense of larceny from 
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the person. The charge was, that on the roth day of No- 
vember, 1880, they stole from the person of William 
Mosely five hundred and ninety dollars. Defendants sev- 
ered on the trial. Plaintiff in error was tried and con- 
victed, and made a motion for a new trial on these grounds: 

(1). Because the verdict is contrary to law. 

(2). Because contrary to evidence, weight of evidence» 
and without sufficient evidence to support it. 

(3). Because the evidence shows no act connecting de- 
fendant with the perpetration of the crime with which he 
is charged. 

(4). Because the court erred in refusing to exclude evi- 
dence on defendant’s motion as to loss or value of any 
money other than the fifty dollar bill described in indict- 
ment, no other money being sufficiently described in indict- 
ment to put defendant on notice as the law requires. 

(5). Because the court allowed A. B. Connally, state’s 
witness, to testify, over defendant’s objection, that on a 
former trial W. G. Mosely identified Horton as one of those 
who stole his money by pointing him out. The testimony 
of said Mosely being read on this trial under an agreement, 
placing said testimony on the same footing as if delivered 
from the stand on this trial. 

(6). Because the court erred in allowing Connally, a wit- 
ness for state, to testify to the search of Wilson and its re- 
sults, at Fairburn and Atlanta, several hours after the 
arrest of prisoner in Atlanta, Wilson having gone to Fair- 
burn and been arrested there, after prisoner’s arrest, and 
the money ($620.00) having been found on him after he 
was brought back to Atlanta, but before he had been with 
Horton at all. 

(7). Because the court erred in admitting in evidence an 
order given by this defendant, and those indicted with 
him, to Capt. Connally, directing him to turn over their 
money and effects to. their counsel. This order having 
been given after the completion of the offense charged. 

(8). Because the court admitted in evidence a fifty dollar 
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bill taken from Lewis Wilson’s person after his arrest in 
Fairburn and return to Atlanta. 

(9). Because the court erred in admitting in evidence the 
railroad tickets taken from Wilson and this defendant, 
purchased in Cincinnati, Ohio, before any conspiracy to 
commit the crime could have been formed. 

(10). Because the court erred in allowing Jack W. John- 
son to testify as an expert, over defendant's objection, 
that the railroad tickets of Wilson and this defendant 
were purchased at the same time and place. 

(11). Because of error in allowing Robinson and wife, 
and C. A. Watkins to prove that at the fair ground near 
Atlanta, in October, 1880, defendant and Lewis Wilson 
were together and, acting in concert, picked said C. A. 
Watkins’ pocket of two hundred and eighty-five dollars, 
and then escaped. 

(12). Because the court erred in charging, “ The court is 
of opinion and so instructs you, that if the parties formed 
a common design and entered upon the execution, as long 
as the common design was in the process of execution, 
then the act of the one would be the act of the other 
and the act of all would be the act of each ’—-there being 
no evidence of conspiracy or combination between the 
defendant and those indicted with him to justify the giving 
of this charge to the jury. 

(13). Because the court erred in charging the jury as 
follows: “If you find the defendant guilty, you will have 
to find the extent to which he is guilty, and if you find 
that he is guilty and find the larceny amounted to more 
than $50.00, you will say, ‘we, the jury, find the defend- 
ant, Horton, guilty,’’’ and that would mean guilty ot the 
felony charged, there being no description in the indict- 
ment of any money alleged to have been stolen except 
the $50.00, and no evidence identifying any stolen, except 
the $50.00, to justify the charge. 

(14). Because the court erred in not excluding from the 
jury all evidence showing that Mosely had got his money 
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back, there being no evidence showing he had got it back 
from this defendant. 

(15). Because of the’ newly discovered evidence as set 
forth in affidavits of J. T. Bowden and J. B. Monagan, set 
forth in record. 

(16). Because the verdict was contrary to law and evi- 
dence in this, that it finds defendant guilty of a feiony, 
when the indictment only charges a larceny of $50.00 in 
good legal form. 

Thirteen of the grounds of this motion for a new trial 
are based mainly upon the assumed fact on the part of 
defendant’s counsel that there was no sufficient evidence 
to establish even prima facie that the defendant, and Wil- 
son and Donovan were in acommon and joint conspiracy 
to commit the larceny charged. The rule is too well es- 
tablished to be now questioned that in cases of crimes 
perpetrated by several persons, when once the conspiracy 
or combination has been established, the act or declara- 
tion of one conspirator or accomplice in the prosecution 
of the enterprise is considered the act or declaration of 
all, and therefore imputable to all. All are deemed toas- 
sent to or command what is said or done by any one in 
furtherance of the common object. This conspiracy must 
be shown aliunde by proof sufficient to establish prima 
facie the fact of conspiracy between the parties, the ques- 
tion of such conspiracy being ultimately for the jury. Let 
us examine briefly a portion of the evidence, to see upon 
what proof the court came to the conclusion that there 
was sufficient evidence, at least przima facze, for him to al- 
low the acts and declarations of these defendants to be 
proved, one against the other, and to charge, as he did, 
that if such conspiracy was proved, then the act of each 
would be the act of all in furtherance of this common 
purpose or design. 

The evidence discloses the fact that on November toth, 
1880, W. G. Mosely came into Atlanta on the Central Rail- 
road train from Bolingbroke station en route to Louisiana. 
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Moses Heard and family and Mosely’s family accompa- 
nied him. Mosely had $590.00 in a shot bag in his pants 
pocket. As the train was stopping under the car-shed, in 
Atlanta, he, while on the train, was surrounded by five men, 
who pressed up and around him, one pushing him in the 
breast and saying, “let him pass.” As the pressure was 
relieved he thought of his money—felt for it—it was gone. 
He cried out, “I am robbed ;” the five men ran; he ran 
after them ; some ran out of one door and some out of 
the other; they ran on board of the West Point train. 
“I know this defendant was one of the men that was 
pressing me when I was robbed; so were the other two 
present, Wilson and Donovan, pressing; I had my hand 
on my money but a moment before, and took it off to 
reach up and get a cap from the car-rack, when I was 
pressed by these men and robbed. As soon as I called 
out I was robbed the five men fled, including the defend- 
ant here and the other two here indicted. Three of them 
boarded the West Point train.” 

Heard also testified that the defendant Horton was one 
of the five men who ran. So did Renneau, the conductor, 
who saw him as he came from the car. Horton, defend- 
ant, was soon after arrested on the West Point train while 
under the shed. He had three one hundred dollar bills 
concealed in his under-shirt, but this was not part of the 
stolen money. Wilson was arrested at Fairburn, on the 
West Point road, same day. He had $620.00 concealed 
* in his clothing, among which was the $50.00 bill identified 
by Mosely as his, and corresponding to the description 
in the indictment. Donovan was arrested in LaGrange, 
on same train. He had $65.00 in money, a diamond and 
a $1,000.00 certificate of deposit. He attempted an escape 
from a cell at station-house.. The three prisoners, inclu- 
ding defendant, employed same counsel, and gave them 
an order on the police for their money and effects; all 
three signing the order. General Gartrell and Colonel © 
Hulsey received their money, and refunded Mosely his 
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money back from that received under the order of their 
clients, and of money taken from Wilson’s person. Rail- 
road tickets purchased in Cincinnati to Montgomery, AIl- 
abama, of same date and of consecutive numbers, and 
marked “theatrical” and punched at same time, were found 
on the persons of Wilson and defendant, Horton. Donovan 
admitted he had one like it. Wilson, Horton and Don- 
ovan, testified they did not know each other. It was fur- 
ther shown by Mr. and Mrs. Robinson, and Mr, Watkins, 
that Wilson and Horton were together at the fair ground 
near Atlanta, in October previous, and were engaged in a 
joint larceny on that occasion on Watkins, but escaped. 
With this testimony, how any one could hesitate to be- 
lieve these three defendants, including prisoner, had en- 
tered into a common purpose to commit this larceny, we 
cannot imagine. With this not only prima facie but al- 
most conclusive evidence of a conspiracy between these 
defendants to rob Mosely, we see no error in the ad- 
mission of evidence, rulings of the court and charge to 
the jury as complained of in the various grounds of the 
motion for new trial. 

If this conspiracy existed, then the possession of the 
money by Wilson was the possession of the co-conspira- 
tors, and from one arm being off and the other hand being 
much mutilated, it was no difficult matter to recognize 
and identify him as the witnesses did. We are fully sat- 
isfied from the evidence that the verdict was not only 
right, but was demanded from the proofs submitted. 

Let the judgment of the court below be affirmed. 
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THE BANK OF THE STATE OF GEORGIA vs. HARRISON. 
Mandamus will not lie to compel the officers of a bank to transfer 
stock from a vendor to a purchaser, except under a judicial sale ; 


in that case the bank official becomes a public officer pro hac vice. 


Mandamus. Banks. Actions. Officers. Before Judge 
HILLYER. Fulton Superior Court. October Term, 1880. 


Reported in the decision. 
Ju.tus L. Brown, for plaintiff in error. 
HOPKINS & GLENN, for defendant. 


SPEER, Justice. 


On September roth, 1878, Z. D. Harrison filed his petition 


for mandamus against the Bank of the State of Georgia 
to compel the transfer of ten shares of the stock stand- 
ing in the name of Shelton Edwards and for the payment 
of the dividends due upon it. The certificate sought to 
be transferred was No. 21, was for ten shares, dated 3d 
August, 1874. Petitioner averred that Edwards, in the 
spring of 1875, pledged the stock to J. M. Ball, and in 
November, 1875, sold it to him absolutely; that he had 
repeatedly demanded of the bank and its president to 
make the transfer which it was their duty to do, and to 
make such transfer on the books of the bank, and to issue 
to him a certificate, and to pay the dividends thereon, and 
that this demand had been refused. He prayed a man. 
damus against the bank and its president to compel a per- 
formance. A mandamus nist was granted and served, and 
the bank made answer and alsodemurred. The demurrer 
was that the petitioner did not make a case that entitled 
him to the relief he sought in that proceeding. 

The answer set forth that the stock had been previously 
pledged to the bank by Edwards, who was nephew of 
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Ball, and who was now insolvent, to secure a debt which 
was still due the bank; that through fraud Edwards had 
procured possession of the stock certificate and pledged 
it to Ball, and that there was a by-law of the bank that 
no stock shall be transferred so long as the party in whose 
name it is owes the bank, and that Ball and Edwards were 
cognizant of the by-law; that petitioner was informed by 
the bank of the facts aforesaid, and asked that he be com- 
pelled to return the script or pay the amount for which it 
was pledged. 

The court, on the hearing, overruled defendant’s demur- 
rer to the plaintiff’s petition, and the plaintiff's demurrer 
to answer of respendent was sustained, unless the same 
should be amended. 

The respondent amended its answer, setting out the 
blank form of transfer upon the back of the script, which 
is in the following words: : 

“For value received the undersigned hereby assign and 
transfer unto shares of the capital stock of the Bank of 
the State of Georgia, and do hereby constitute and appoint 
true and lawful attorney irrevocably for and in name and be- 


half to make and execute all necessary acts of assignment and trans- 
fer required by the regulations and by-laws of said bank.” 


It charged the transfer could not be made until the by- 
laws could be complied with, and that by said words in 
said blank indorsement Harrison was put upon inquiry to 
ascertain the condition of Edwards’ account with said 
bank, and also its by-laws. 

On another hearing after said amendments, petitioner 
dismissing all claim for dividends, and again demurring 
orally to the defense filed, the demurrer was sustained, and 
the mandamus was made absolute. 

A new trial was moved by the bank on the ground, 

(1st). Because the judgment was contrary to law.. 

(2d). Because there was error in overruling the demurrer 
to the petition. 

(3d). Because of error in sustaining the demurrer to re- 
spondent’s defense before it was amended. 
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(4th). Because there was error in sustaining the demurrer 
to the amended defense, and in making said mandamus 
absolute. 

All of which grounds of error in said motion were over- 
ruled by the court and defendant excepted. 

In the view we take of the questions made in the rec- 
ord, we consider it necessary to consider only the second 
ground in the motion to-wit: ‘That the court erred in 
overruling the demurrer offered to the petition.” 

This necessarily involves the question whether the pe- 
tition for #andamus was the proper remedy to redress the 
wrong complained of. 

Section 3198 of the Code provides: “All official duties 
should be faithfully fulfilled, and whenever from any cause 
a defect of legal justice would ensue from a failure or 
improper fulfilment, the writ of #andamus may issue to 
compel a due performance, if there be no other specific 
legal remedy for the legal rights.’ The following section 
further qualifies the issue of this writ: ‘Mandamus does 
not lie as a private remedy between individuals to enforce 
private rights, nor to a public officer who has an absolute 
discretion to act or not, unless there is a gross abuse of 
such discretion, but it is not confined to the enforcement 
of mere ministerial duties.” Code, §3199. 

This was originally a prerogative writ, and not a writ 
of right, and its use seems to have been limited to the en- 
forcement of official duty. It is by our own statute lim- 
ited to the enforcement of the faithful discharge of offi- 
cial duty, lest a failure of legal justice should ensue, and 
this again is qualified by the words, “If there be no other 
specific legal remedy for the legal rights.” 

May it not be well asked if there is an ample and ade- 
quate remedy at law, would not that include a “specific 
remedy ?” 

The question arises, is the failure of the duty of an of- 
ficial of a bank corporation to transfer stock, as requested 
by petitioner, within the purview of either the letter or 
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the spirit of the Code, and does his failure result in a fail- 
ure of legal justice, and is there no other specific legal 
remedy for the legal right? So far as our examination 
has gone, we cannot find in any construction of these sec- 
tions of the Code by this court that it has been held that 
this writ lies against a bank officer to transfer stock, except 
when the same has been sold at a judicial sale, and on the 
production of the certificate of the sheriff of said sale 
the statute makes it the bank official’s duty to make such 
transfer. 38 Ga., 259. This is an official duty imposed 
_ by the statute in such a case upon that officer, and his 
failure to discharge that duty would entitle the complain- 
ing party to the writ to enforce his legal right, conferred 
by his purchase at the judicial sale. A failure to make 
the transfer, this court has held, would result in the fail- 
ure of legal justice, and hence the writ would issue. 
In that case the court says: “‘ The sheriff does not put the 
purchaser in possession, but the proper officer of the cor- 
poration is pro hac vice a public officer under the Code, 
charged with that duty, and if he refuses to do it, manda- 
mus is the proper proceeditg to compel its performance.” 
In the absence of any further construction upon this 
question by our own court, we turn to the practice and 
rules of the common law and the decisions of other states 
where this question has been decided. One of the lead- 
ing cases is that decided by Lord Mansfield, King vs, 
Bank of England, Douglass, 524, the court refused the 
writ to enforce the transfer of stock on the ground that 
‘an action would lie for a complete satisfaction equiva- 
lent to specific relief.” 

So, also, the same doctrine was sustained in the case 
of Parbury and another vs. Bank of England. Doug- 
lass, 526. A like doctrine is maintained in 6 Hill (N. Y. 
Supreme Court), 243. The court say where a corpora. 
tion refuses to transfer stock on its books, the party in- 
jured has an ample. remedy by action, and therefore a 
mandamus to compel such would not lie. 

v 66—44 
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In 20 Wendell Rep., the court of errors say: “ An action 
of assumpsit lies against a corporation for refusing to per- 
mit a transfer of its stock upon the books of the corpo- 
ration ; case would lie, but assumpsit may be maintained.” 

As a general rule, a mandamus will not be awarded 
where a party has an adequate remedy by action. 1 Wen- 
dell, 318; 2 Cowen, 444. 

In to Johnson, 484, Shipley e¢ a/zz vs. Mechanics’ Bank, 
the court say: “The applicants have an adequate remedy 
by a special action on the case to recover the value of the 
stock, if the bank has unduly refused to transfer it. There 
is no need of the extraordinary remedy of mandamus in 
so ordinary a case. It might as well be required in every 
vase where trover would lie.” For like ruling see 8 Pick- 
ering, 98; 3 Mass., 381; 10 /6., 402; 17 1b., 503; 7 
Cranch., 299; 2 Kent’s Com., 289-291, and Angel & Ames 
on Corp., 129; Wood on Mandamus, 17-23. 

But this court has, by its adjudication, recognized the 
right of parties, thus complaining, to seek their redress 
both in law and equity. 

In the case of Zuttle vs. Walton, rst Kelly, 43, this 
court sustained an action on the case to recover in that 
form for the purchase of shares in stock of a corporation 
sold under a judgment against a shareholder. 

So, also, a bill was maintained to recover certain shares 
of stock of the Southwestern Railroad Company, which 
it was alleged had been illegally sold by the administra- 
tor. See 46 Ga., 34. 

Judgment reversed. 
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ANTHONY vs. PITTMAN. 


. In asuit on a promissory note, a plea having been filed that the en- 
dorser was discharged by reason of the failure of the holder to 
protest and give notice, and the latter claiming that protest and 
notice had been waived, it was error to charge the jury that certain 
facts, if they occurred, would authorize the holder to believe that 
protest and notice were waived. The issue was not as to his be- 
lief, but as to the actual existence of a waiver. 

. If the indorser of a promissory note waives protest and notice, a 
subsequent effort by the holder to have the note protested would 
not affect the waiver already made. The fact of waiver being in 
issue, a subsequent effort to protest the note made by the holder 
could be proved as tending to show that what had transpired did 
not amount to a waiver, but would not be conclusive on that point. 

. Where a note sued on was made payable at a national bank on its 
face, and a plea of discharge to the endorser, by reason of a failure 
of the holder to have protest made and notice given was filed, parol 
testimony was not admissible to show that the note had never been 
negotiated or left at a chartered bank for collection, and was not 
intended to be so negotiated or collected. 


Indorsement. Promissory notes. Waiver. Before 
Judge HILLYER. Fulton Superior Court. October Term, 
1880. 


Reported in the decision. 


D. F. & W. R. HAMMOND, for plaintiff in error. 


HOPKINS & GLENN, for defendant. 


CRAWFORD, Justice. 


Daniel Pittman endorsed a note for $200.00 for Odell 
& Knight, payable at the Atlanta National Bank, and due 
at ninety days, though the word days was omitted in the 
note. It was not met at maturity, and the makers and 
endorsers were sued upon it. The endorser pleaded his 
discharge because the note was not protested for non-pay- 
ment and notice thereof given him, as required by law. 
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The holder relied upon a waiver by the endorser, upon 
which the parties were at issue, and the case went to the 
jury. A verdict was found for the plaintiff for the full 
amount of the note, and the endorser moved for a new 
trial on several grounds involving matters of law and mat- 
ters of fact.. The court granted the motion upon the 
ground that the jury found contrary to the law as given 
them in charge. To this judgment of the court error is 
assigned. A further assignment is also made upon the 
ground that the court refused to allow testimony to show 
that the note sued on was given for money originally bor- 
rowed of the plaintiff, and was in renewal of one of a 
similar kind which had been renewed several times, and 
had never been negotiated or left at a chartered bank for 
collection, nor was the one sued intended to be negotiated 
at the bank at which it was made payable. 

It has been ruled so often by this court that the first 
grant of a new trial will not be interfered with, unless it 
appears clearly from the record that the judge has abused 
his discretion, or that the law and the facts require the 
verdict, that it would seem to be a matter thorougly re- 
cognized and settled, still it is not, and we proceed toa 
consideration of the questions made by this record. 

1. The court instructed the jury that, though the en- 
dorser was entitled to notice of non-payment, yet he might 
waive it by his words or conduct with the holder of the 
note, and if he promised him to see the makers aiid have 
it arranged, and told him to hold up a few days, or words 
to that effect, this would authorize Anthony, the holder, 
to believe that protest and notice were waived, and if he 
omitted on that account to have the note protested, then 
the endorser would be still liable. 

The question made by the special plea of the endorssr 
was, that the note was not protested for non-payment and 
notice thereof given to him, as the law required. To meet 
this plea the plaintiff claimed that the endorser had waived 
it, so that the issue was waiver or no waiver, and not what 
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would or would not authorize Anthony to believe that it 
had been waived. This appears to us as rather changing 
the issue made by the plea. 

2. Another error complained of in the motion for a new 
trial is, that the judge charged the jury that if there were 
an express waiver, and the holder went to the bank to 
have the note protested, such an act left the endorser still 
liable ; but if the holder relied on an implied waiver, claim- 
ing that he was misled by the endorser, and therefore 
neglected to have the note protested, and afterwards 
attempted to do so, and was prevented by what the officers 
of the bank told him, and not by what the endorser told 
him, then there could be no implied waiver. 

The matter of waiver necessarily rested with the en- 
dorser, Pittman, and whether expressed or implied depen- 
ded upon what he did, and not upon what Anthony did. 
How, then, an effort by the latter to have his note protes- 
ted could have changed, modified or affected any waiver 
by the former. is not apparent to this court. The most 
that it could have been, was a circumstance tending to 
show that what had transpired between himself and Pitt- 
man did not amount to a legal waiver, and therefore this 
effort on his part to have his note protested, but certainly 
it was not conclusive against him on the question of waiver. 

3. The second assignment of error is, that the court 
refused to allow proof to show, that the note sued had 
never been negotiated, or left at a charted bank for col- 
lection, nor that it was intended to be negotiated at the 
bank at which it was made payable. This note was made 
payable on its face at the Atlanta National Bank. Inthe 
case of Falk & Co. vs. Rothschild, 61 Ga., 595, it was ruled 
that a national bank was a chartered bank within the 
meaning of §2781 of the Code, and that a note payable 
at one entitled the endorser to notice of non-payment. 

Not only has this court so ruled, but the legislature has 
expressly declared that protest and notice is not necessary 
to bind endorsers except in certain specified cases, and a 
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paper payable on its face at a bank or banker’s office is of 
that class which requires it. Acts, 1876, p. 18. 

All that the codifiers intended to do, as we think, was 
to drop out of this class of bills and notes such simply as 
might be deposited in a chartered bank for collection when 
they were not made for the purpose of negotiation, or 
intended to be negotiated or made payable at any chart- 
ered bank. The testimony therefore offered was properly 
refused. We think that the judgment of the court in 
granting the new trial was 1ight and must be sustained. 

Judgment affirmed. 


THAXTON ef al. vs. ROBERTS. 


1. An absolute deed to land to secure a debt, even though there be a 
bond to reconvey on its payment, passes the legal title. 

(a). Such title is not divested by the subsequent bankruptcy and dis- 
charge of the debtor; nor is it affected by the fact that he returned 
the land as his property in the bankrupt court. 

. The consent of the wife to a deed to secure a debt is not essential 
to the passing of title thereby. 

. That, subsequently to the making of such a deed, a homestead in 
the land has been set apart to the wife is no defense to an action of 
ejectment under the deed. 

. Where there has been a verdict and judgment in an action of eject- 
ment upon a deed to land, although it may have been executed 
alone to secure a debt, it is conclusive between the parties and their 
privies upon all questions arising under the deed and its consid- 
eration which would have been the subject of a legal defense. 

. If questions of fact are submitted to a chancellor on an application 
for injunction, this court will not set aside his judgment thereon 
unless there is a manifest abuse of his discretion in déciding upon 
them. 


Deeds. Title. Injunction. Bankruptcy. Homestead 
Husband and wife Before Judge SrEWART. Butts 
County. At Chambers. February oth, 1881. 


Reported in the decision. 
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HENDRICK & WRIGHT; JOHN J. FLOYD, by HARRISON 
& PEEPLES, for plaintiffs in error. 


J. S. BOYNTON; F. D. DISMUKE, for defendant. 


CRAWFORD, Justice. 


On the Ist day of February, 1872, Wiley W. Thaxton 
made an absolute deed conveying to L. T. Roberts a cer- 
tain piece of land which is the subject matter of this liti- 
gation, and Roberts gave bond to reconvey the premises 
upon the payment to him of the sum of six hundred and 
twenty-five dollars. This money was not paid at ma- 
turity, nor has it been paid since. 

In January, 1873, Mrs. M. E. Thaxton, the wife of 
W. W. Thaxton, the grantor, filed her application for 
homestead in the land conveyed, which was resisted by 
Roberts before the ordinary, who granted the homestead 
over the objections, and he appealed. 

In 1880, having obtained a judgment in ejectment for 
the land, his objections were withdrawn “before verdict 
or judgment in the case, with leave of the court,” and be- 
cause of the said judgment he was no longer a creditor. 

His action of ejectment had been returned to the March 
term, 1877, and in 1878 a verdict was rendered in his favor, 
and in March, 1880,a judgment nunc pro tunc was ordered 
on the said verdict. A writ of possession having issued 
and being about to be enforced, Mrs. M. E. Thaxton, in 
behalf of herself and her three minor children, filed this 
bill setting up that the deed upon which the recovery in 
the ejectment suit was had, was void for usury; that the 
land had been set apart to her and her children as home- 
stead both by the bankrupt court and the ordinary of 
Butts county; that there were defects in the service of 
the ejectment suit, as also in the judgment rendered 
thereon; that Thaxton had been discharged in bankruptcy 
from all his debts; concluding with a prayer that the 
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question of usury in said note be tried and by decree set- 
tled; that the deed be declared void as a conveyance; 
that said verdict and judgment in ejectment be set aside 
and declared void as to them; and that the said Roberts 
be perpetually enjoined from ever attempting to enforce 
the same to their injury. 

The defendant answered the bill, denied the usury, 
claimed absolute title under his deed, an adjudication re- 
sulting in his favor in the ejectment suit, which was in 
conformity to law, and insisted upon the execution of his 
writ of possession. 

Proofs were submitted in support of the bill and answer 
by the parties, and the chancellor, after argument had 
and considering the same, refused the injunction and 
ordered the writ of possession to proceed. That judg- 
ment under the facts aforesaid is the error alleged. 

1. An absolute deed to land to secure a debt, even 
though there be a bond to re-convey on its payment, 
passes the legal title. Such title is not divested by the 
subsequent bankruptcy of the grantor, and his discharge 
from all his debts. Such discharge from debt could not 
re invest him with title; he had parted with it, there was 
but one way provided by which he could claim a re-con- 
veyance—that was to perform his contract ; returning it 
in bankruptcy as his, did not work a re-conveyance; if it 
did, it would be the shortest and easiest mode of paying 
a debt and obtaining title to another’s land known to the 
Jaw. All these principles were settled in the 57th Ga., 
6ol. 

2. The bill alleges that the wife, who is the complain- 
ant, never consented to the deed. Neither is this neces- 
sary to pass the title, and the identical question was ruled 
in the 61 Ga., 398. 

3. A homestead in the land set apart to the wife is no 
defense to ejectment at the suit of the creditor when the 
debtor fails to pay. If, therefore, it be no defense to the 
debtor in the ejectment suit, much less would it be to one 
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claiming through him, after the ejectment had resulted in 
a recovery of the land on a bill to re-open and adjudicate 
the questions involved therein. 57 Ga.,601; 59 Ga., 507. 

In the case of Keith vs. Ketchen, decided February 
term, 1880, not yet reported, it was held that a purchaser 
of the equitable interest of such grantor stood in the same 
relation to the property that he did, and must pay the 
money before he can claim the land. 

4. Where there has been a verdict and judgment in an 
action of ejectment upon a deed to land, although it may 
have been executed alone to secure a debt, it is conclu- 
sive between the parties and their privies upon all ques- 
tions arising under the deed and its consideration which 
would have been the subject of a legal defense. 32 Ga., 
363; 37 /b., 583; 22 1b., 60; 23 1b., 366. 

5. If questions of fact are submitted to a chancellor 
on an application for injunction, this court will not set 
aside his judgment thereon, unless there is a manifest 
abuse of his discretion in deciding upon them. 

Judgment affirmed. 


ATLANTA & CHARLOTTE AIR-LINE RAILWAY vs. WOOD- 
RUFF. , 


A declaration in an action by a railroad employé against the road 
alleged, in brief, as follows: Plaintiff was a baggage-master on 
defendant’s train, and in addition it was his duty to look after the 
condition of the cars, and generally to do everything in his power 
to preserve the safety of the trains and passengers. On the day of 
his injury he was notified that new wheels had been put under one 
of the cars, and that he should look out forthem. Soon after leav- 
ing Atlanta the new wheels became hot and made a noise; he went 
to the side door of the baggage car to see if they were in a condi- 
tion to endanger the safety of the train, and while thus looking out, 
without fault or negligence on his part, he was stricken by the spout 
of atank of defendant, resulting from the negligence of the latter 
in placing such tank or spout so near as to strike him while dis- 
charging his duty and looking out of said car in an ordinary and 
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usual manner. It was his duty, and necessary for him to be in the 
position he was in at the time of the accident, and he did not and 
never had known that the tank was so near the track : 

Held, that a case was substantially made by this declaration, and the 
court properly refused to dismiss it on general demurrer. 


Railroads. Damages. Negligence. Master and serv- 
ant. Before Judge CLARK. City Court of Atlanta. De- 
cember Term, 1881. 


Reported in the decision. 
L. J. WINN, for plaintiff in error. 
HOPKINS & GLENN, for defendant. 


CRAWFORD, Justice. 


W. W. Woodruff, Jr..an employé of the Atlanta and 
Charlotte Air-Line Railroad Company sued the said com- 
- pany for an injury alleged to have been received by the 
fault and negligence of the defendant whilst in its service, 
and without any fault on his own part. At the appear- 
ance term a general demurrer was filed to the plaintiff's 
declaration, which was overruled and the defendant ex- 
cepted. 

The allegations of the plaintiff were, that he was a bag- 
gage-master on the defendant’s passenger train; that in 
addition to this, his duty was to look after the condition 
of the cars, and generally to do everything in his power 
to preserve the safety of the trains and passengers; that 
on the day of his injury he was notified that new wheels 
had been put under one of the cars, and to look out for 
them ; that soon after leaving the city of Atlanta the new 
wheels became hot and made a noise, he went to the side 
door of the baggage-car to see if they were in a condition 
to endanger the safety of the train, and while thus look- 
ing out, without fault on his part, he was stricken by the 
spout or tank of the defendant. Thus, without fault or 
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negligence on his part, he was injured by the: negligence 
of the defendant in placing said tank or spout so near the 
track as to hit him while discharging his duty, and look- 
ing out of said car in.an ordinary and usual manner. He . 
further alleged that it was his duty to look at the said 
wheels at the time he did, and to do so it was necessary 
tu be ia the position he was when he was hurt, and that 
he did not know, and never had known, that the spout 
and tank were so near the track. 

The simple question presented by this general demurrer 
was, whether there was such a case made by the plaintiff 
in his declaration as entitled him to go to the jury with 
his proofs; if it did, then the ruling of the judge was 
right, and if it did not, then he was wrong, Plaintiff says 
that it was made his duty to do exactly that which he 
did at the time and place.at which it was done, as well as 
in the manner of his doing it; and that to do so, it was 
necessary to be in the position he was when he was ‘hurt, 
and that the proximity of the spout and tank to the track 
was unknown to him, and that there was no fault or negli- 
gence whatever on his part. The allegations we hold to 
be sufficient to have sent the case to the jury. 

The only defect, if there be any, apparent to us is the 
failure to allege in connection with plaintiff's want of 
knowledge as to the location of the spout and tank, that 
it was no part of his duty as an employé of the road to have 
known where it was located. A special demurrer would 
have reached that defect in the pleadings, but none such 
was made, and the court had to pass on that which went 
to the whole case, and in our judgment was properly over- 
ruled, as the allegation that he was without fault or negli- 
gence was good on general demurrer. 

Judgment affirmed. 
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LAMAR, administrator, vs. SHEFFIELD. 


Where ejectment was brought by an administrator, his letters were 
not rendered inadmissible because they did not mention realty. 
The province of letters of administration is to prove the appoint- 
ment; the law clothes the administrator with authority. 


Ejectment. Evidence. Administrators and executors, 
Before Judge Hoop. Miller Superior Court. October 
Term, 1880. 


Reported in the decision. 


FLEMING & RUSSELL; WARREN & Hosss; V. B. 
BAUGHN, by JACKSON & LUMPKIN, for plaintiff in error. 


No appearance for defendant. 


SPEER, Justice. 


- G. De R. Lamar, as the administrator of G. B. Lamar, 
brought suit in ejectment against defendant to recover 
lot of land number forty-five, in the thirteenth district of 
Miller county. He offered and read in evidence a copy 
plat and grant from the state to his intestate for the lot 
in dispute (having previously shown the loss of the orig- 
inal). It was admitted that G. B. Lamar was dead at the 
commencement of the suit. Plaintiff then offered in evi- 
dence a duly certified copy of his letters of administration 
issuing from the court of Chatham county. The same 
were objected to, because the letters granted to plaintiff 
power and authority “to administer all and singular the 
goods, chattels and credits” of the deceased, but did not 
mention or include realty. The objection was sustained 
by the court, and the letters rejected. Plaintiff having 
closed his case, invoked a decision of the court as to what 
direction he would give the case. Defendant asked for a 
verdict, which the court allowed. Defendant moved a 
new trial, upon the ground that the court erred in reject- 
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ing the letters offered as evidence, and also in allowing a 
verdict to be returned by the jury for the defendant ; 
which motion the court overruled, and plaintiff excepted, 
and assigns the ruling and action of the court as error. 

‘*Upon the appointment of an administrator the right 
to the possession of the whole estate is in him, and solong 
as such administrator continues, the right to recover pos- 
session of the estate from third persons is solely in him.” 
Code, §24°5. 

“Realty descends directly to the heirs, subject to be 
administered by the legal representative, if there be one, 
for the payment of debts and the purpose of distribution. 
If there be a legal representative, the right to recover is 
in him; if there be none, the heirs may sue in their own 
name.” Code, §2246. 

We think on the appointment of plaintiff as adminis- 
trator, the law clothed him with the right to sue for and 
recover the realty of his intestate without reference to the 
power apparently conferred in the letters. On his ap- 
pointment the law clothes him with this power. His let- 
ters are merely the evidence, issued for his convenience, 
when necessary to establish his representative character, 
When the law confers this grant of power on the repre- 
sentative, the mere omission of a word in his letters can- 
not affect, modify or lessen it. The judgment of the 
court appointing him as administrator usually determines 
the limit and character of his appointment. Under our 
law real and personal property are placed upon the same 
footing, any estate that may be created in the one may 
be created in the other, and the rules of construction as 
to both shall be the same. Code, §2245. 

So the law that upon the appointments of an adminis- 
. trator gives him the right to the possession of the whole 
estate applies equally to the realty as to the personalty. 
The word “estate” is the quantity of interest which the 
owner has in property, and is applicable equally to realty 
and personalty. Code, §2245. The word “property” 
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feet depth. This deed was never recorded, and first known 
to complainant on the hearing ordered on the injunction. 

On the 30th day of September, 1875, William Taylor, 
one of the defendants, procured a deed from Matthewson 
to himself to the alley. The recitals in this deed show 
that the alley had been reserved, and Taylor knew it, and 
purchased it as a reserved alley. 

In October last defendants below commenced the erec- 
tion of a block of buildings on Commerce street, and laid 
the foundation of their walls on said alley, and were pro- 
ceeding to close the same, when complainant filed his bill, 
seeking to enjoin the defendants from closing said alley- 
way, and prayed for a decree to keep the same perpetually 
open; also seeking to cancel or reform such deeds held by 
defendants as do not recognize the alley-way. 

To this bill respondents both demurred and answered. 

They deny the complainant’s right to the use or enjoy- 
ment of said alley; claim that said alley was expressly 
reserved for the use in common of said Matthewson and 
siid Dillard & McPhail and their heirs and assigns, and 
Matthewson never assigned the use of the same to any 
other person whatever, and Dillard & McPhail have never 
assigned to any one except defendant. Taylor further 
alleges that Dillard & McPhail, on 6th May,- 1860, with 
full knowledge and consent of Matthewson, who owned 
the land on west side of said alley, took full and absolute 
possession of said alley, and they and those who claim 
under them and defendants have been in the free and un- 
interrupted use, control and possession thereof in the same 
manner and to the same extent that they hold their lot. 
Defendant, Taylor, claimsa prescriptive title to said alley. 
He claims that on the 1oth September, 1862, prior to the 
conveyance of Matthewson to Spain of the land on west 
side of the alley, Dillard & McPhail conveyed their lot to 
Taylor & McPhail, including said alley, and they went 
immediately into the open, notorious and adverse posses- 
sion of said land, with no notice of the rights of said 
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Matthewson or any one, and have so continued to the 
present time; and defendants submit that under said 
deed and possession they have a prescriptive title to said 
alley, etc., etc. 

Under the bill, answers, and evidence submitted, and 
argument thereon, the court below granted the injunction 
and defendants excepted. 

Under the pleadings and evidence in this case, as con- 
tained in the record and bill of exceptions, we see no 
abuse of discretion on the part of the chancellor in grant- 
ing this injunction. There being no error of law, and the 
facts as to the use and occupancy of the alley being con- 
flicting, we think it best the closing of the same should 
be restrained until the issues can be finally passed upon 
by a jury on a full hearing of all the facts. 

Let the judgment below be affirmed. 


WORSHAM, administrator, vs. MURCIIISON. 


1. While it is requisite that the selection and appointment of a judge 
pro hac vice should affirmatively appear in the record, yet the ab- 
sence of jurisdiction in the presiding judge would operate to re- 
verse his judgment, not to dismiss the case in this court. 

2. On a motion for a new trial, if the brief of evidence has been agreed 
upon by council and filed in the clerk’s office (or filing has been 
waived) and a rule #zsz has been granted, on the hearing the mo- 
tion will not be dismissed because the brief was not approved in 
terms. The granting of the rule #zs¢ is a presumptive approval 
within the meaning of the rule of court, and a direct approval may 
be made at the hearing, although a different judge is presiding. 

3. The verdict in this case was required by the evidence, and the 
grant of a new trial was error. 


Practice in the Superior Court. Practice in the Supreme 
Court. New trial. Before JOHN L. HARDEMAN, Esq., 
Judge pro hac vice. Crawford Superior Court. March 
Term, 1880. 

v 66—45 
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Reported in the decision. 
HALL & SON; ISAAC HARDEMAN, for plaintiff in error. 
JOHN RUTHERFORD, by S. H. JEMISON, for defendant. 


SPEER, Justice. 


A. H. Murchison, as an heir at law and distributee, 
brought his bill for account and settlement against the 
administrator of his father, Colin Murchison, who died in 
the year 1862. 

The respondent filed his answer, setting up a settle- 
ment in full with complainant, and a receipt given to him 
by complainant in the year 1864, and also pleaded the stat- 
ute of limitations and the act of 1869 as to all causes of 
action accruing prior to first of June, 1865. 

On the bil!, answer and proofs submitted on the trial, 
at the September adjourned term, 1878, a verdict was had 
for the defendant. 

During the term, an order was granted allowing’ the 
complainant thirty days in which to file his motion for a 
new trial and to prepare and file a brief of the evidence. 

Within the time allowed a brief of the testimony was 
agreed upon. A motion for a new trial was presented to 
the judge who presided in said cause, which was certified 
as correct and a rule zzs¢ was granted “ for the defendant 
to show cause why a new trial should not be had on the 
grounds therein stated.” 

On the brief of evidence the judge certified as to its 
being presented to him within the thirty days, but he en- 
tered no approval on the same. Judge Grice, who pre- 
sided on said trial, having gone out of office, being suc- 
ceeded by Judge Simmons. At the March term, 1880, 
said motion for a new trial, as appears from the record, 
by an order of John L. Hardeman, Esq., who signs the 
same as judge fro hac vice, was directed to be heard in va- 
cation. 








FEBRUARY TERM; 1881. 717, 





Worsham, administrator, vs. Murchison. 





The order recited “ that the above stated motion for a 

new trial, having been, by the order of the court upon the 
.selection of the clerk, referred to John L. Hardeman, 

Esq., as judge pro hac vice, in place of the Hon. Thomas 
J. Simmons, disqualified to preside therein by reason of 
having been counsel in the case, it is therefore or- 
dered,” etc. 

It appears further from the record that said cause, com- 
ing on to be heard before said John L. Hardeman, Esq., 
the defendant moved to dismiss said motion because 
said brief of evidence had never been approved by the 
court, which motion was overruled, and then and there, 
because said brief had been agreed upon by counsel, the 
same was approved by said John L. Hardeman, Esq., sign- 
ing the same as judge pro hac vice. After hearing said 
motion for new trial, the said Hardeman allowed and 
granted the same upon various grounds therein stated, to 
which ruling, in not dismissing said motion for new trial, 
and in granting and allowing the same, defendant ex- 
cepted and assigns the same as error. 

When the case was called before this court, counsel for 
defendant in error moved to dismiss the same, because it 
did not appear “that John L. Hardeman had ever been 
appointed judge pro hac vice in this case, from any extract 
or entry to that effect from the minutes of the court be- 
low, and that this court has no jurisdiction to hear said. 
cause.” 

1. While we think it is both proper and requisite that 
the evidence of the selection by counsel, as well as the 
appointment by the clerk, of a judge pro hac vice, should 
affirmatively appear in the record, in order that this court 

_may be properly informed, yet the failure of such a rec- 
ord would not operate to a dismissal of the case here, 
but only to a reversal of the judgment complained of. 
For if the decision below being a mere nullity for the 
want of authority to pronounce it, this court would so 
declare by a reversal of the judgment thus illegally ren- 
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dered, as was ruled in the case of Walker vs. Banks et alit, 
pronounced at the February term, 1880, and not yet pub- 
lished. 

2. To grant this motion to dismiss would operate as a 
reversal of the judgment, and hence we have concluded 
to examine and pass upon the other questions made in 
the bill of exceptions, treating the motion as having been 
made before one duly qualified, as there is evidence in 
this record from the minutes of the court below that John 
L. Hardeman acted as judge gro hac vice, and was so rec- 
ognized by both parties. Did he err in refusing to dismiss, 
on motion of defendant below, the motion for new trial 
on the ground “that the brief of evidence had not been 
approved by the judge within the thirty days?” It ap- 
pears from the record that the court at which the original 
trial was had adjourned on the Igth of October, 1878; 
that the order allowed complainant thirty days from the 
adjournment to prepare his motion and brief, and have 
the same approved and filed; that on the 23d October the 
brief of evidence was agreed upon by counsel, and the 
filing waived; that service on the motion for new trial 
was accepted by defendant’s attorney on 28th October, 
1878, and on the 24th day of October the judge granted 
the rule zzsz, calling upon complainant to show cause why 
a new trial should not be granted, and that onthe 28th 
October the brief of evidence was presented to the judge, 

It will appear from the foregoing that the motion and 
brief of evidence were all prepared, notified to opposing 
counsel, and presented to the judge (filing being waved) 
within the thirty days allowed by the order. 

But the judge failed to indorse his approval on the brief 
as agreed upon by counsel, and this, it is claimed, entitled 
defendant to his motion to dismiss. 

In 41 Ga., 577, this court say: In a motion for a new 
trial, if the brief of testimony has been agreed upon by 
counsel, and filed in the clerk’s office, and the court has 
granted a rule zsz, it is error in the court, on the hearing, 
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to dismiss the motion because the brief of testimony was 
not approved by the court. The granting of the rule zzsz 
is a presumptive approval within the meaning of the rules 
of court. The same ruling was reaffirmed in 60 Ga., 537+ 

In 41 Ga. the court further say: **A motion for a new 
trial may be amended in the same terms as other proceed- 
ings in the superior court.” In this case it was amended 
by the judge pro hac, indorsing his approval thereof, and 
this distinguishes this case from the one decided at Sep- 
tember term, 1879, ot Harrison & Co. vs. Hall's Safe and 
Lock Co.—pamphlet 129—and the cases there cited. 

3. Having disposed of tlese exceptions, we have looked 
carefully into the record of the case, on the evidence and 
pleadings, and are clearly of the opinion the verdict was 
right, and the only one that could have been legally ren- 
dered by the jury. The act of 1869 clearly barred com- 
plainant from recovering, unless he could have shown that 
the respondent below was guilty of fraud and corruption 
in the administration of his trust. 

The record shows that complainant was settled with in 
1864, and he then receipted to the administrator in full 
when he was of fullage ; that he rested quietly and content- 
edly under said settlement until December, 1875, when he 
brought his bill nearly six years after the bar of the stat- 
ute had attached. The only exception that will prevent 
the bar of the statute under the act of 1869 is where the 
representative “has acted fraudulently and corruptly,” 
and these words, say this court in the case of Lake vs. 
Hardee, 57 Ga., 461, “mean more than mere illegal con- 
duct; they mean moral turpitude and intentional fraud, 
to be passed upon by the jury from all the facts in the 
case.” ‘They mean actual fraud, actual, intentional 
wrong-doing, willful and corrupt dealing, a purpose to im- 
pose on his cestui que trust, and to benefit himself.” See 
55 Ga., 15. The jury have passed upon this question and 
have found for the defendant, and we have in vain looked 
into this record to find evidence on this issue contrary to 
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their finding, and inasmuch as this motion for a new trial 
was granted by a judge who did not preside on the trial, 
we are the less reluctant, under former rulings in such 
cases, to reverse his judgment. 

Let the judgment of the court below, granting said 
new trial, be reversed. 


GENTRY vs. COWAN, MCCLUNG & COMPANY. 


1. In order for acreditor to avoid a voluntary settlement by a husband 
on a wife which was not recorded within three months, on account 
of credit given before the actual record, he must be a dona fide 
creditor who gave credit on the faith of that property; that is upon 
the belief that the husband owned that property. 

2. The evidence does not disclose that credit was so given in this case. 
A mere general statement by one member of a firm, of which the 
husband was also a member, and to whom the credit was extended, 
that they owned plenty of real estate outside of their stock to pay 
all debts they might contract, was not alone sufficient to show that 
this particular property was referred to or relied on. 


Husband and wife. Title. Debtorand creditor. Ver- 
dict. Before Judge UNDERWOOD. Floyd Superior Court. 
September Term, 1880. 


Reported in the decision. 

ALEXANDER & WRIGHT, for plaintiff in error. 

C. ROWELL; JOEL BRANHAM, for defendants. 
CRAWFORD, Justice. 


A fi. fa.in favor of Cowan, McClung & Co. against 
Williams & Gentry was levied upon a house and lot as 
the property of Gentry, which was claimed by Mrs. 
Gentry as belonging to herself and children, under a deed 
made to them by W. L. Wadsworth, October 31st, 1872, 
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in consideration of $1,200.00, and recorded September 
25th, 1874. 

This deed, though made by Wadsworth, was but a vol- 
untary conveyance directed by Gentry to be so made. 

The consideration for plaintiffs’ debt was goods sold in 
May and June, 1874, to the defendants in fi. fa. 

The issues made on the trial of the claim case were, 
the solvency of the defendants in execution at the date 
of the deed, the good or bad faith in which it was made 
and were the plaintiffs in fi. fa. bona fide creditors on the 
faith of the property claimed. 

Much testimony was introduced to show that the firm 
of Williams & Gentry were insolvent in 1872, at the time 
of the making of the deed, and that the same was made 
by Gentry to defraud his creditors. The jury under the 
charge of the court found the property subject, and the 
claimant, upon being refused a new trial, brought the case 
to this court because of that refusal. . 

1. The decision of this case turns, first upon the proper 
construction to be given to §1778 of the Code; and sec- 
ond, whether the testimony submitted on the trial below. 
was sufficient upon such proper construction, to authorize 
the jury to find the property subject. 

That section requires every marriage contract and vol- 
untary settlement made by the husband on the wife to be 
recorded in the office of the clerk of the superior court 
in the county of the residence of the husband within 
three months after the execution thereof. On failure so 
to record, such contract or settlement shall be of no force 
or effect against purchasers, creditors, or sureties who 
bona fide and without notice may become such before the 
actual recording of the same. 

The only matter about which any doubt arises, or on 
which the judgment of this court is invoked, is as to 
what constitutes a dona fide purchaser, creditor, or surety 
without notice. 

This question arose under this same act in the case of 
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Cloud & Shackleford vs. Dupree, in 28 Ga., 170, and it was 
there ruled that, “the expression dona fide creditor, in the 
act of 1847, for recording marriage settlements, means a 
creditor who gives credit on the faith of the property 
contained in the marriage settlement.” And in the same 
case, “‘to be a dona fide creditor it must be upon the be- 
lief that the property belonged to the husband and was 
liable for his debts.” 

In Cunningham et al. vs. Schley et al., 41 Ga., 435, it 
was again ruled that “ the creditor attacking an unrecorded 
settlement must show that he gave credit on the faith of 
the property; that is, that he trusted the husband under 
the belief that the property was his. . . . Thestatute 
requires that the creditor shall have given the credit dona 
fide on the faith of the property. There must be some 
affirmative reliance upon the fact that apparently the 
husband was the owner.” 

In 53 Ga., 159, this same question was before this 
court, and ex-Chief Justice Warner, in pronouncing the 
judgment asks, “ Who is a dona fide creditor within the 
true intent and meaning of the statute? A bona fide 
creditor is one who gives credit to the husband on the 
faith of the property contained in the marriage settle- 
ment. The creditor of the husband must become such 
on the faith of the property contained in the marriage 
settlement before the recording of the same.” 

These repeated and uniform rulings are in our opinion 
quite sufficient to settle the law as to what constitutes a 
bona fide creditor. In the case before us the judge in 
his charge to the jury, after reciting the section, 1778, 
said that ‘“‘a dona fide creditor is one who makes a con- 
tract in a fair course of trade for a valuable consideration, 
and in a case like this upon the faith of property in pos- 
session of the firm of Williams & Gentry, and each mem- 
ber of the firm.” We think that this charge is not in 
harmony with the law, and that he should have instructed 
the jury that if they should believe from the evidence 
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that the plaintiffs in 7. fa. had shown that they gave the 
defendants credit, before the recording of the deed, upon 
the faith of the property contained therein, and that they 
trusted the husband under the belief that this particular 
property was his, then that they were dona fide creditors» 
and the property should be found subject. But a mere 
general statement that the defendants fad real estate, 
without designating or defining it, so that a lien founded 
in the faith of ownership by the husband, would be in- 
sufficient to bind it for the payment of a debt not con- 
tracted on such faith and credit as the statute requires. 

2. With such a charge, the enquiry would have been, 
does the testimony show that the credit was given upon 
the faith of this particular property ? 

The plaintiff, Cowan, testifies that Williams told him in 
substance, that he and Gentry had plenty of real estate 
outside their stock in trade to pay all the debts they 
might contract. 

This is the entire foundation upon which it is claimed 
that the credit was given upon the faith of the property 
contained in the deed to Mrs. Gentry? 

To what real estate did thisrefer? Where was it? In 
Rome or Alaska? The plaintiffs don’t say that they 
knew. Upon the faith, then, of what property was this 
credit given? The defendants were the joint owners of 
some eight or nine thousand dollars worth of real estate, 
and Gentry had, besides the lot in dispute, another worth 
from $1,000.00 to $1,300.00; but if the plaintiffs knew it, 
they failed to disclose it in their testimony. It is con- 
trary to human experience and human action for credit to 
be given upon the faith of property so vaguely alluded to— 
its actual existence, location and value unknown, unin- 
quired about, and apparently uncared for. It does not 
appear that this particular property was ever heard of by 
the plaintiffs. How, then, could they have given the hus- 
band credit on the faith of it? They nowhere swear that 
they ever had heard of it. When a man gives credit on 
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the faith of real estate, he knows where it is, what is its 
character, and its probable value. 

We think, therefore, that where property thus conveyed 
is to be condemned to sale, it should be made clearly to 
appear to the jury that the credit was given upon the faith 
of the identical property sought to be sold. In the language 
of Chief Justice Warner, in Brown vs. Spivey, already 
referred to, ‘“ For aught that appears in the record, the 
credit was given to the defendant upon the faith of his 
other property, as that it was given on the faith of the 
property contained in the deed of settlement.” 

Creditors in this act are put upon the same footing as 
purchasers; and the latter would have to show an 
identification of the land soid, an agreement as to the 
price, and the consent of the parties; the former should 
at least be required clearly and distinctly to identify the 
particular property upon the faith of which the credit 
was given, and at the time it was given. Indeed, business 
men do not put uptheir money or their goods on a vague, 
indefinite statement of a party that he has real estate 
enough to pay for whatsoever he contracts, but it must ap- 
pear where it is, what it is, what is the value, and what 
sort of security it would be for the debt contracted. 

We think that a new trial should be had and the jury 
instructed according to the legal principles herein indi- 
cated. 

Judgment reversed. 


JACKSON, Chief Justice, concurred solely because he 
felt himself controlled by prior decisions of this court. 
Were the question an. original one, he would hold differ- 
éntly. 
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LEGGETT vs. MCLENDON ef ail. 


1. Where trover was brought, based on a bill of sale which was lost, 
and the parol testimony concerning its contents was conflicting, ev- 
idence of the admissions of the holder of the bill concerning the 
nature of his claim on the property was admissible. 

2. Under a plea of the statute of limitations to an action of trover, 
testimony is admissible to show how the holder acquired posses- 
sion. 


Evidence. Trover. Statute of limitations. Before 
udge CkiIsp. Macon Superior Court. May Term, 188o. 
g p y 


Reported in the decision. 
JoHN R. WoRRILL, for plaintiff in error. 
J. A. ANSLEY, for defendant. 

SPEER, Justice. 


McLendon & Devaughan brought suit against Mrs. 
Leggett in trover to recover four mules and three hun 
dred bushels of corn, on a bill of sale alleged to be lost, 
and which they claim was executed by Mrs. Leggett to 
them in December, 1873, for the property in dispute, in 
payment of a debt due by her to them in the amount of 
five hundred and fifty dollars. The execution, terms and 
consideration of this bill of sale were sought to be proved 
by parol, and for this purpose Devaughan and other wit- 
nesses testified on the part of plaintiff. 

On the other hand, defendant denied the execution of 
any such paper as claimed by plaintiffs, but insisted there 
was a bill of sale executed only to one of the plaintiffs; 
Devaughan, as trustee for the defendant, to protect this 
property in dispute as her separate property from the 
debts of her husband, who was pecuniarily embarrassed, 
and that the same was executed for the benefit of defend- 
ant and her children, and in support of her theory of the 
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defense, testified herself and introduced other witnesses 
corroborating her view. 

Defendant offered to prove by George V. Hunter, one 
of her witnesses sworn, that on the day the bill of sale 
was executed, and after it was made, about which the 
parties had testified, that Devaughan, one of the plain- 
tiffs, had told him, the witness, ‘‘to go to defendant’s 
(Mrs. Leggett’s) house and take charge of the corn and 
mules, for the benefit of Mrs. Leggett and her children,” 
which testimony was repelled by the court. The jury 
found a verdict for the plaintiff. Defendant moved for a 
new trial, and one of the main grounds of error alleged is 
the rejection by the court of this testimony sought to be 
introduced, which would have been testified to by Hunter. 

This suit was brought to recover the property in dis- 
pute on a bill of sale alleged to have been lost by plain- 
tiffs. What were its terms, who were the parties, wit- 
nesses, and what was the consideration of the deed, were 
questions that were sought to be established by parol 
proof. The defendant’s theory of this case was widely 
variant from the plaintiffs’, and denied making such a 
paper as was testified to by plaintiff. We think this re- 
jected evidence was competent, inasmuch as the contents 
of this lost deed were to be established by parol proof, 
and as to what were really the contents and terms of that 
deed was the main point of controversy between the 
parties. It was competent as an admission made by one 
of the plaintiffs to this suit, as it tended to establish the 
defense set up, but it was also competent in another view. 
In this case the statute of limitations was pleaded, nearly 
five years had elapsed from the date uf this bill of sale to 
the commencement of this suit, and it was important, in 
view of the statute, for the defendant to show that she 
had been in possession of this property adversely for more 
than four years prior to this suit, as to how, and for what 
purpose, and in what manner she acquired possession was 
of importance to her under the defense she had made. 
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We therefore think she was entitled to thé benefit of this 
testimony, and especially so when the plaintiff, Devaugh- 
an, as a witness, had denied this fact when being cross- 
examined by defendant’s counsel. 

Let the judgment of the court below be reversed. 


WYATT vs. CHAPMAN. 


After a claim to property levied on has been placed in the hands of 
the sheriff, but before the papers have been returned into court, the 
plaintiff in #. fa. may have a new levy made on other property 
without any order of court for that purpose. 


Claims. Executions. Levy and sale. Before Judge 
Crisp. Lee Superior Court. November Term, 1880. 


To the report contained in the decision, it is only nec- 
essary to add that a f. fa. in favor of Wyatt against 
Callaway e¢ a/. was levied on certain property, which was 
claimed by Chapman. On the trial the court dismissed 
the levy, on motion, on the ground that before it was made 
another levy had been made under the sam? f. fa. anda 
claim piaced in the hands ofthe sheriff, and that no order 
of court was obtained to withdraw the 7. fa. for a re- 
levy. Fiaintiff excepted to this. 


FRED H. WEsT, for plaintiff in error. 


HAWKINS & HAWKINS, for defendant. 
oe 


SPEER, Justice. 


This claim case being on trial at the November term, 
1880, of Lee superior court, when plaintiff tendered in ev- 
idence the fi. fa. in favor of Wyatt vs. Callaway and 
others which was levied on the property in dispute, 
claimant moved to dismiss the levy on the property of 
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claimant on the ground that at the time the levy was 
made there was a claim case pending in Lee superior court 
to a levy of said f. fa. previously made on property of 
Hillsman, and there was no order of court authorizing 
plaintiff to withdraw said 7. fa. and proceed against other 
property, and moved to be allowed to sustain the facts in 
his motion by introducing evidence before the court. 
Counsel for plaintiff objected, which was overruled by the 
court and plaintiff excepted. The court heard the testi- 
mony. The evidence showed that the /. fa. was levied in 
January, 1875, on certain cattle, by the sheriff of Dougherty 
county, in the possession of Hillsman, who interposed his 
claim to the same on — January, 1875, and delivered his 
claim to the sheriff of Dougherty county; that the sheriff of 
Dougherty returned the 7. fa. and claim papers to the 
sheriff of Lee county. After this, and before the claim 
papers were returned into court, plaintiff caused the 7. fa. 
to be placed in the hands of the sheriff of Sumter county, 
and the levy was made on the property now claimed. The 
fi. fa., with the claim papers,were then re delivered to the 
sheriff of Lee county, who returned the f#. fa. and both 
claims to the next term of Lee superior court, as required 
by law. After hearing the evidence and argument thereon, 
the court sustained the motion of claimant’s counsel to 
dismiss the levy, to which judgment plaintiff excepted, and 
assigns the same as error. 

The question is, was the judgment of the court right in 
dismissing this levy because, after a former levy and claim 
interposed thereto, and before the claim papers were re- 
turned to the court, the sheriff did execute the process 
anew by a further levy? 

In the 19th Ga., page 161, this court say: “After a 7. fa. 
has been levied, a claim interposed under our laws, and 
returned to court, the sheriff has no right to wethdraw the 
execution at his pleasure; but the same must be with- 
drawn (if at all) by leave and order of the court, granted 
in his discretion.” This decision is again affirmed in 54 
Ga., 587. 
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In 55 Ga., 399, this court has also held “that the filing 
of aclaim is the commencement of the suit.” In both 
of these cases cited the claim papers had been returned 
into court, and had to be wzthdrawn to execute the process 
further. In the case now before us the evidence shows 
that the papers had never been returned into court; they 
were in the hands of its officer, and we see no good reason 
why, at the pleasure of plaintiff, the same might not be 
re-levied. We are not inclined to extend the rule beyond 
what is already adjudicated in the 19th and 54 Ga. The 
duty of the court is to facilitate the processes issued to 
enforce its judgments, and not to throw obstacles in the 
way of the collection of a debt adjudged to be due. And 
we are the less reluctant to reverse this judgment from 
the fact that the evidence shows that, notwithstanding 
this second levy, there was no delay in the return of the 
claim papers in both cases to the next term of Lee su- 
perior court, as the law requires. Our judgment, there- 
fore, is that it is only after the paper is filed in office and 
becomes a paper there of file, is it necessary to ask and 
receive permission to withdraw it for the purpose of a re- 
levy. 

Let the judgment of the court below be reversed. 


CHISHOLM ef al. vs. LEWIS & COMPANY. 


Where a distress warrant has been taken out and levied, and a counter- 
affidavit made and returned into court for trial, the proceeding 
amounts to asuit for the rent, and pending it an action of com- 
plaint cannot be brought for the rent covered by the warrant. To 
such an action the pendency of the former case is a good plea, un- 
less such former action is so defective that no recovery can possibly 
be had on it. 


Lis pendens. Actions. Distress warrant. Before Judge 
CLARK. City Court of Atlanta. December Term, 1880. 


Reported in the decision. 
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A. R. JONES; E. N. BROYLES, for plaintiffs in error. 


MynatTt & HOWELL, for defendants. 


CRAWFORD, Justice. 


Mrs. M. B. Chisholm, on the 12th day of April, 1880, 
sued out a distress warrant against H. Lewis & Co. for 
$7,150.00 for rent from the Ist of April, 1880, to Septem- 
ber Ist, 1885, at the rate of $110.00 per month for the 
said time. H. Lewis & Co. filed a counter-affidavit there- 
to, gave bond and security for the eventual condemnation 
money, as required by law, and the papers were returned 
to the October term, 1880, of Fulton superior court. 

Afterwards a suit in complaint was brought to the De- 
cember term, 1880, of the city court of Atlanta for 
$660.00 for the rent falling due from May Ist to October 
ist of that year. 

Tothis the defendants pleaded the pendency of a former 
suit for the same cause of action by the same parties and 
against themselves as the same defendants, accompanying 
their said plea with a copy of all the proceedings in the 
said superior court as a part of the same. 

By consent of parties, the sufficiency of the said plea 
was submitted to the judge to try, who held and decided 
that the former proceeding was a good defense to this 
suit, and that the plea be sustained and the action abated. 

To this decision the plaintiffs except, and assign the 
same as error. 

The case here presented is, whether after a party has 
sued out a distress warrant for rent, which having been 
suspended by counter-affidavit and bond, then returned 
to the proper court, and whilst there pending and unde- 
cided, suit for a part of the same rent may be commenced 
by complaint and tried. The simple question to be de- 
cided is, does the distress warrant and counter-affidavit 
make a suit which is not so defective as that no recovery 
can be had thereon? If it does, then the judgment of the 
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court below must be affirmed; if it does not, then it must 
be reversed. 

In the first place, a suit is nothing but a remedy which 
the law gives to enforce a right, arising from the viola- 
tion of a contract, or for an injury done to person or prop- 
erty. Code, $§2243, 3251. 

Here is a contract alleged to have been violated; a rem- 
edy given by law to enforce that contract selected and 
pursued ; plaintiffs and defendants, pleadings, issues, ver- 
dict, judgment and execution necessarily follow ; under 
the law, therefore, this must be a suit. 

Two suits cannot be maintained at the same time, for 
the same cause and against the same party, except where 
it is specially provided by law. Code, $2894. 

It was said on the argument that it might be consid- 
ered on the trial that the counter-affidavit was insufficient 
in law as a defense, and the case thereby be dismissed. 
However this might be on such trial, the question made 
by this plea in abatement and to be disposed of now is, 
is there at this time a pending suit for this same demand ? 

If there is, this suit cannot be maintained on account of 
a bare apprehension that the first may be dismissed when 
itisheard. Solongas that is pending, another does not lie 
for the same demand, except the action is so defective that 
no recovery can be possibly had. This applies to the 
plaintiffs’ cause of action, and not to the defense pleaded. 

We do not see such defect in the plaintiffs’ cause of 
action a; to justify this common law suit. 

Besides, to allow a distress warrant for rent to seize the 
property of the defendant, and because a counter-affida- 
vit carries it into court to litigate the amount due, that 
then the plaintiff may proceed by ordinary process of 
law to sue for and recover, or litigate even, for the monthly 
instalments due for the same debt, thus maintaining a 
suit for the sum total of the entire lease simultaneously 
with separate suits on such monthly instalments, would 
be illegal and oppressive. 

Judgment affirmed. 

v 66—46 
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MABRY vs. JUDKINS, surviving partner, ef a/. 


It is necessary for the affidavit to foreclose a laborer’s lien to state that 
the work was done by the plaintiff claiming such lien. An allega- 
tion that the defendant is indebted to the plaintiff for work done 
during a specified time is not sufficient. 


Liens. Summary procsedings. Before Judge UNDER- 
WoopD. Polk Superior Court. August Term, 1880. 


Reported in the decision. 


A. T. WILLIAMSON; E. N. BROYLES, for plaintiff in 
error. 


No appearance for defendants. 


CRAWFORD, Justice. 


This case originated in a justice's court, on a rule against 
the constable for the distribution of money in his hands 
raised from the sale of the property of John Mabry. There 
were several contestants for the fund, and among them 
the plaintiff in error, who claimed a priority over the rest 
upon the ground that her 7. fa. was founded upon a la- 
borer’s lien, and therefore entitled to the money. The 
questions of law and fact were submitted to the judge, 
who held that the affidavit of Georgia Mabry was fatally 
defective, because it was not alleged with sufficient cer- 
tainty that her said lien was founded upon labor done and 
performed by herself. 

The affidavit simply declares that John Mabry was in- 
debted to her in the sum of $72.00 for nine months’ labor 
done and performed in making and gathering the crop of 
the year 1879. 

This court has uniformly held that, in all cases where 
parties resort to these summary remedies to recover their 
demands, that they must follow the very letter of the 
statute, or their proceedings will be utterly worthless. It 
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may be that the rigid rulings made have been stricter than 
was designed by the law-makers, but we do not propose 
to disturb them, and therefore hold, as was held in the 
53d Ga., 39, “that a laborer only has a lien for work 
which he has done himself, and not by other persons hired 
by him to do the work.’”” And when this has been done, 
then, as was ruled in the 54th Ga., 571, “the affidavit for 
the enforcement of a laborer’s lien must allege that the 
work was done by the plaintiff claiming such lien.” 

In that case, as in this, it was alleged that the defendant 
was indebted for labor performed in the construction, etc. 

There being nothing, therefore, to take this case out of 
the foregoing rulings, the judgment below must stand af- 
firmed. 
Judgment affirmed. 


CAMPBELL, administrator, vs. ROBERTS. 


. One who claims property advertised for sale by an administrator 
may assume the burden of proof by admitting that the administrator 
was in possession, and will then be entitled to open and conclude. 

. The production of a paper under notice by the opposite party dis- 
penses with the necessity of proof, provided the party producing it 
claims any benefit thereunder. 


Claims. Oxus probandi. Administrators and executors. 
Notice to produce papers. Evidence. Before Judge 
SPEER. Henry Superior Court. January Term, 1880. 


To the report contained in the decision it is only nec- 
essary to add that one ground of the motion for new trial 
was that a deed having been brought into court by the 
administrator under notice to produce by the claimant, 
being a deed from the intestate to. the claimant, it was 
admitted in evidence without proof of delivery. (It is 
not directly stated that the deed was brought in under 
notice to produce, but such seems to have been the fact). 
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Campbell, administrator, vs. Roberts. 


G. M. NOLAN; BOYNTON & HAMMOND, for plaintiff in 
error. 


E. W. BECK, for defendant. 
CRAWFORD, Justice. 


The plaintiff in error, as the administrator of Thomas 
R. Roberts, was proceeding to sell certain land as the 
property of his intestate, when Moses Roberts interposed 
aclaim. The jury, on the trial, found against the admin- 
istrator, who moved a new trial, which was refused, and 
he excepted. 

1. The first error complained of is, that the court al- 
lowed the claimant, upon admitting that the administrator 
was in possession of the land when the claim was filed, to 
open and conclude the argument. 

In claim cases, where the property levied on is not in the 
possession of the defendant in 7. fa., the burden is on the 
plaintiff in execution; if it is admitted to be in his pos- 
session, the burden with its corresponding rights shifts to 
the claimant. By §$3743-3744 of the Code, claims of 
property at sales by administrators are to be tried in the 
same manner, and under the same regulations, restrictions 
and penalties as provided for property levied upon by ex- 
ecution. Possession, not title, in defendants in ordinary 
claim cases is all that is required to be admitted by claim- 
ant. To have required the claimant to admit title in the 
administrator would have been to have required him to 
admit himself out of court. This is not law. 

2. The second error arises upon the admission in evi- 
dence of the deed upon which the claimant relied, without 
proof of its delivery, the fact being that it had been pro- 
duced by the administrator under notice. 

This deed so produced, had the party against whom it 
was to have been used claimed any benefit under it, 
would have been admissible. Not seeing how or in what 
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way the administrator could have claimed a benefit under 
a deed conveying title out of his intestate into the claimant, 
we hold that the same did not come within the pe 
of §3836 of the Code. 

‘ The reason of the rule is founded in the fact that when 
a paper is drawn out from the possession of a party claim- 
ing title or other benefit under it, that the presumption of 
the law is that he relies upon its genuineness and validity, 
and, therefore, the producing dispenses with the proof. 
Upon the other hand, also, the notice to produce dispenses 
with proof, if the producing party wants to use the paper 
against the party giving the notice. The deed being im- 
properly admitted, the judgment below is reversed and a 
new trial granted. 
Judgment reversed. 



















FOKES vs. DEVAUGHN. 










Where suit was brought by the drawee against the drawer of an in- 
strument in the shape of a draft for advances on his crop of a spec- 
ified year, payable to his own order, and with a crop lien incorporated 
therein, it not being indorsed, an amendment could not be made or 
sustained by parol proof to the effect that the instrument was in- 
tended to be a promissory note due to the drawee, not for advances 
but for a previous indebtedness. 




















Amendments. Contracts. Written instruments. Be- 
fore Judge Crisp. Macon Superior Court. May Term, 
1880. 





Reported in the decision. 







JNo. R. WORRILL, for plaintiff in error. 


No appearance for defendant. 









CRAWFORD, Justice. 


J. E. DeVaughn sued F. H. Fokes in the statutory form 
of complaint upon the following written instrument: 
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MONTEZUMA, GA., January 15th, 1873. 

$827.83. By the fifteenth day of October next, please pay to the 
order of myself eight hundred and twenty-seven dollars and eighty- 
three cents for value recéived, as an advance on my crop to be raised 
the present year (including your commission for the same), for the 
purchase of supplies to make said crop; and I hereby give you a lien 
(with authority to transfer the same) on said crop, including cotton, 
corn, and whatever else may be produced on my plantation the present 
year, and also upon my stock of all kinds, and upon.the farming uten- 
sils employed and used on said plantation ; and I agree to deliver to 
you at your warehouse, before the maturity of this draft, a sufficiency 
of cotton to pay the draft, which cotton you are authorized to sell at 
your discretion for that purpose. If I fail to pzy this draft promptly 
at its maturity, it is to bear interest from date, and I agree to pay all 
costs and counsel fees incurred in its collection. 

As an inducement for you to accept this draft, I state that I am not 
indebted to any other person or persons for like advances, and will not 
become so indebted without your written consent. And further, that 
I own in my own right, free from incumbrances of any kind, property 
of the value of $ ——, and my indebtedness apart from advances made 
by you does not exceed $ ——. F, H. FOKEs. 

To F. E. DeVaughn. 


Upon tendering this paper in testimony, it was rejected 
because it was payable to the order of the drawer and not 
indorsed by him. The plaintiff thereupon amended his 
declaration by alleging, in substance, that the said instru- 
ment was intended as a promissory note, notwithstanding 
its form; that the same was given in payment of the in- 
debtedness of the defendant then due and owing, and the 
acceptance was without consideration. That the defendant 
undertook and promised to pay the draft promptly at ma- 
turity, or upon failure, to pay interest from date, with 
costs and counsel fees. That for value received he un- 
dertook and promised to pay said draft, interest and costs 
with a lien on his crops and stock and farming utensils. 

After this amendment, the instrument sued upon was 
again tendered in evidence and admitted, over the objec- 
tion of defendant’s counsel. 

The plaintiff was introduced and was permitted to tes- 
tify, over defendant’s objection, to the facts set up by the 
amendment; that the draft was for indebtedness then due 





FEBRUARY TERM, 1881. 737 





Fokes vs. DeVaughn. 





and owing for the year 1872, and was intended as a prom- 
issory note insettlement of what the defendant then owned, 
and not for the further sale of goods on a credit, as he 
never agreed to do so and would not. 

The questions made by this record are, whether the 
amendment was properly allowed and the testimony of 
the plaintiff legally admitted. 

The original suit was upon a draft drawn by the de- 
fendant against the plaintiff for $827.83 payable to the 
order of himself, as an advance on his crop to be raised in 
1873, including the drawee’s commissions on the same, 
and for the purchase of supplies to make the crop. In- 
cluded in the said draft was what is known as a lien on 
the crops of that year, the stock of all kinds, and the farm- 
ing utensils. Incorporated therein, also, were several 
statements, and among them that the drawer was not in- 
debted, and would not become so to others for like ad- 
vances, without the drawee’s consent. 

The amendment made the case of a suit as for a prom- 
issory note, with an allegation that it was intended as 
such; that it was given for an indebtedness already due 
and owing, and not for advances to be made upon the 
crop to be raised in the year 1873, nor for the purchase of 
supplies to make the crop of that year. The whole char- 
acter of the contract as set forth in the original draft is 
changed and a new and distinct consideration alleged. 
Had the original cause of action been legal, the draft 
would have been admissible, and a prima facie case made 
out. But being insufficient, the amendment was made, 
and to support that by proof the plaintiff was allowed to 
contradict it, and to show another and different contract. 

We think that the court erred in allowing the amend- 
ment and in admitting the testimony. 

Since parties to written contracts are allowed to be wit- 
nesses in their own behalf, the rule declaring that parol 
evidence is inadmissible to add to, take from, or vary the 
same, should not be relaxed. 

Judgment reversed. 
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WATFORD vs, FORESTER, administrator. 









. The construction of a paper,whether it is by its terms testamentary in 
character or not, is a question for the court ; the question of proper 
execution, testamentary capacity and voluntary making are for the 
jury. 

. The verdict is supported by the evidence. 














Wills. Charge of court. New trial. Before Judge 
SPEER. Newton Superior Court. September Term, 1880. 







Reported in the decision. 






E. F. EDWARDS, by brief, for plaintiff in error. 






J. J. FLoyp, by HARRISON & PEEPLES, for defendant. 







SPEER, Justice. 





Samuel W. Forester propounded for probate a paper 
which he alleged to be the last will and testament of 
Hardy Watford, late of said county, deceased. 

Plaintiff in error, as an heir at law of testator, filed his 
caveat to said probate, alleging, 

Ist. That from extreme old age, imbecility of body and 
mind, testator was not capable of making a will. 

2d. Because the will is unjust, unequal and inequitable. 

3G. Because said will was not the voluntary act of said 
Hardy Watford, but that he was moved and unduly in- 
fluenced in the making of the same by the persuasions 
and fraudulent practices of the executrix, Elizabeth R. 
Harris, who was a daughter of testator. 

Said cause came on for trial on the appeal, and under 
the law as given in charge, and the evidence submitted, 
the jury found the paper to be the last will and testament 
of the testator. 

Plaintiff in error, during the term, filed his motion for 
a new trial, on the following grounds: 
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(1). Because the court erred in charging the jury, in 
substance, as follows: “‘ No particular form of words are 
necessary to constitute a will, although the paper put in 
evidence, purporting to be the last will and testament of 
Hardy Watford, may not be in the usual form, still I 
charge you that said paper is testamentary in its charac- 
ter, and you should so find, this paper being one for the 
construction of the court, and not the jury. 

(2). Because the verdict of the jury was strongly and de- 
cidedly against the weight of the testimony. 

(3). Because the verdict is contrary to law, contrary to 
the evidence and the principles of justice and equity. 

Which motion for new trial was overruled by the court 
and caveator excepted. 

1. We see no error in the charge of the court on the 
first ground set forth in the motion for a new trial, 
whether the paper tendered was testamentary in its char- 
acter to take effect on the death of the maker, and 
whether, as such, it should be submitted for probate to 
the jury in evidence, was peculiarly a question for the 
court. But on being so introduced, the questions as to 
the testamentary capacity and free volition of the testa- 
tor, and whether it was signed and attested as required 
by law, were questions of fact for the jury. 

2. In looking carefully into the record to determine 
whether or not “the finding of the jury was strongly and 
decidedly against the weight of evidence and contrary to 
the principles of justice and equity,” as are set forth in 
the second and third grounds, we find, while there is some 
conflict of evidence as to the issues made on the sub- 
ject of testamentary capacity and undue influence in pro- 
curing said will, yet we are of opinion that there is suffi- 
cient evidence in the record to sustain this verdict, and 
we see no abuse of discretion in the judge below in re- 
fusing this motion on either of these grounds. 

Let the judgment of the court below be affirmed. 
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MOYE vs. THE STATE OF GEORGIA. 


1. The verdict is supported by the evidence. 

. Where inculpatory statements were made by a brother of the de- 
fendant in his presence and under circumstances which would war- 
rant the inference that he heard them, but did not deny them, they 
were admissible in evidence, the question whether they were so 
heard being left to the jury under proper instructions. 


Criminal law. New trial. Evidence. Before Judge 
Crisp. Sumter Superior Court. October Term, 1880. 


To the report contained in the decision it is only neces- 
sary to add that counsel for the state were allowed, over 
objections on behalf of the defendant, to show that 
shortly after the burglary a witness for the state attended 
a party or candy-pulling, that defendant and his brother 
were there, that about the time the party ended, defend- 
ant’s brother showed some money, and stated that he had 
$150.00 belonging to defendant; that the latter was stand- 
ing by near enough to hear what was said, but he took no 
part in the conversation, and the witness did not know 
whether he heard it or not. The court submitted that 
question to the jury with proper instructions as to the 
effect of such evidence. 


GUERRY & SON; L. J. BLALOCK, for plaintiffs in error. 


C. B. HUDSON, solicitor general; W. A. HAWKINS, for 
the state. 


JACKSON, Chief Justice. 


1, The defendant was indicted and found guilty of bur- 
glary, and excepts to the judgment of the superior court 
denying him a new trial on two grounds only which are 
urged beforethis court. One is that there is not sufficient 
evidence to support the verdict. That the house of the 
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prosecutor was broken open and several hundred dollars 
stolen from a trunk also broken open therein, there is no 
doubt. It is unquestioned. 

The testimony which connects the defendant therewith 
is that he was in the employment of the prosecutor, that 
he inquired particularly where the prosecutor would be 
that afternoon, that it was unusual for him to make such 
inquiries, that he took position to see whether the prose- 
cutor did go where he said he was going, that the same 
day he eyed closely the trunk, so much so as to attract 
the attention of the brother of the prosecutor, that he 
waited on the prosecutor as usual that Sunday forenoon, 
and though discharged for the day, was seen about the 
store which was broken open, and that the back room or 
one of the rooms which the prosecutor and brother 
occupied, was a dwelling—they lodging and eating therein, 
and being there waited upon by the defendant; that he 
alone, except the prosecutor and brother, had access to’a 
boot-jack on which were marks corresponding with those 
on the broken bar of the window, and which seemed to have 
been used to break it open; that the defendant had no 
money and was bad off for clothes when the burglary 
happened, that in a short time he went off to his broth- 
er’s and there went to school, buying two suits of clothes 
for every day, and one for Sunday, at a cost of fifty dol- 
lars, or some such sum, that he furnished his brother’s 
house with furniture which cost some twenty dollars more, 
that he had money, some dollar or two, known to witnesses 
from time to time, that his brother said in his presence 
and hearing and not denied by him at a candy-pulling he 
gave, that he had, after the purchase of this clothing and 
furniture, one hundred and fifty dollars, that all this hap- 
pened ina month or two after the burglary, and he at 
school and making no money, but spending it as above 
indicated, that his brother had none either, being a com- 
mon laborer and living on wages, and no account at all 
was given as to how he got this money, thus freely spent 
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and in so short atime. We think that these circumstan- 
ces point unerringly to the defendant as the burglar, in the 
absence of ali testimony, explanation or statement of any 
sort from him; at least that they designate him with suf- 
ficient moral certainty to support the verdict of the jury 
and the approval of that verdict by the presiding judge. 

2. The other ground is the admitting to the jury of the 
sayings of the brother of defendant in his presence. It 
is urged that there was not enough proof that he heard 
tt, which should affirmatively appear. The court charged 
the jury particularly that they must be satisfied that de- 
fendant heard it and tacitly admitted the truth of it, or 
he would not:be bound by it. The proof is that the wit- 
ness, the defendant, and the defendant’s brother, were 
standing close to each other after the dance at the candy- 
pulling was over, and that defendant was near enough to 
hear, being in immediate and close proximity, and the 
dance over and no noise of music or aught else to call off 
his attention. This proof was sufficient to let in the tes- 
timony under the caution given so fully and clearly by the 
court to the jury. 

Indeed the entire charge is unexcepted to and unexcep- 
tionable; full of caution in respect to circumstantial evi- 
dence and of warnings in regard to mere suspicion of 
guilt. In the light of such a charge, as favorable to de- 
fendant as the law would authorize, the jury found the 
defendant guilty, and the author of the charge approved 
the finding. We will not disturb it. 

Judgment affirmed. 
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TAYLOR vs. HINTON. 


1. While the plea of failure of consideration was not as full as it 
might have been, it was not so defective as to be stricken on gen- 
eral demurrer. 

. For an attorney to agree to prosecute a case and bear all expenses 
of litigation for a specified part of the recovery is champertous, 
and a plea, setting out such an agreement, filed to a suit for the 
agreed portion, was not demurrable. 


N 


Pleadings. Champerty. Attorney and client. Before 
Judge Crisp. Sumter Superior Court. October Ad- 
journed Term, 1878. 


Hinton sued Taylor on the following instrument: 
“T hereby acknowledge that B. B. Hinton has one-fourth interest in 
two promissory notes of even date with these presents, one for five 
bales of cotton, due 15th day of January, 1874,-each to weigh five 
hundred pounds of cotton, one for twenty-four bales, each of five 
hundred pounds, due 15th December, (1874) eighteen hundred and 
seventy-four. Said notes on Thomas L. Rogers; and I promise to 
pay to said B. B. Hinton or bearer the one-fourth value of same 
when sold, or deliver to him the one-fourth of said cotton when the 
same shall have been delivered to me by said Rogers, the said Hinton 
to refund the amount received by him in the event I am compelled to 
refund to said Thomas L. Rogers. This 28th November, 1873. 
(Signed) “ELFAZOR TAYLOR.” 


In addition to the general issue, defendant pleaded as 
follows : 

“ And for further plea in this behalf, defendant says 
actio non, because he says that the consideration for 
which the contract sued on was given has wholly failed, 
because he says the same was given to the said plaintiff 
as an attorney at law, in consideration that he, the said 
plaintiff, would render his professional services as an at- 
torney at law in the collection of certain notes on one 
Thomas L. Rogers, the property of this defendant, and 
this defendant says that the said plaintiff failed to per- 
form the services he contracted.to perform, but neglected 















SUPREME COURT OF GEORGIA. 


‘Perry vs. The Central Railroad. 


PERRY vs. THE CENTRAL RAILROAD. 


[This case was argued at the last term, and the decision reserved. Jackson, Chief 


Justice, having been of counsel, Judge Stewart, of the Flint circuit, presided in his 
place.] 


I, 


It is the duty of a railroad company, through its agents, to give 
reasonable signals of the departure of its trains from its stations 
and depots, such signals as would ordinarily attract the attention of 
passengers and those interested in the movements of the cars of 
the railroad company. 


. Should a passenger needlessly linger about a depot or station, and 


neglect to board a train, then the company as to such passenger is 
only bound to ordinary diligence; and it would be the duty of such 
passenger to use caution in observing signals which might be given 
by the agents of the company. 


. The officers of a railroad company have the right to presume that 


passengers will only attempt to get on and off its cars at the places 
designated by the company for such purpose, and it is not the duty 
of the railroad company to keep its track clear for those who may 
see proper to pursue the cars while leaving a depot or station; and 
more especially would this be true as to those who pursue the cars 
to a point beyond that assigned by the company for receiving and 
discharging passengers. 


. A party guilty of a negligence by which a loss is sustained shall only 


be liable for the proximate consequences of his wrongful act. 


. To entitle a party to recover damages of a railroad company on 


account of the negligence of its agents, it should appear that the 
negligence was the natural and proximate cause of the injury; for 
should it appear that the negligence of the railroad company would 
not have damaged the party complaining but for the interposition 
of a separate independent agency, over which the railroad company 
neither had or exercised control, then the party complaining can- 
not recover. 


. The granting of a new trial in this case by the court below, was 


not such an abuse of his discretion as would authorize this court to 
reverse the judgment. 


New trial. Railroads. Damages. Negligence. Be- 


fore Judge SIMMONS. Bibb Superior Court. October 
Adjourned Term, 1879. 


Reported in the decision. 
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JoHN & J. C. RUTHERFORD, for plaintiff in error. 


R. F. Lyon, for defendant. 
STEWART, Judge. 


The plaintiff brings his action to recover damages of 
the defendant for injuries received by him while on the 
track of defendant’s road. 

This case has been tried twice in the court below, and 
by writ of error was brought to this court and heard here, 
as will appear in 58 Ga., 461. 

The plaintiff on the first trial obtained a verdict against 
the defendant. A motion was made for a new trial, and 
the same was overruled, and defendant brought the case 
to this court, and a new trial was granted. A second ver- 
dict was obtained by plaintiff, and a motion was made by 
the defendant for a new trial, which was granted by the 
court below. The judgment of the court granting a new 
trial is here for review. The facts of the case as presented 
at both trials are very similar. 

On the second trial, the testimony was in substance as 
follows: On the 13th of October, 1874, plaintiff was in the 
city of Macon; purchased a ticket of defendant for Savan- 
nah, left the Brown House for the depot about thirty min- 
utes before time for train to leave, as was his information ; 
went aboard the sleeping car of defendant’s road, found the 
porter arranging the berths, but had not finished all of them 
for occupancy; selected one about the middle of the car; 
deposited satchel and umbrella; went out of car to platform. 
Plaintiff was going to Savannah to get married, expected 
to meet the brother of his intended wife before leaving 
Macon, and believed he might meet with him on the plat- 
form, situated along the track of defendant’s road. When 
about twenty or thirty feet from the car he met a friend, 
some conversation occurred, took his friend by the hand, 
and while thus standing, the cars, without any signal, 

v 66—47 
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moved off. Some persons ran by plaintiff, saying, ‘the 
cars are gone!’ Plaintiff jerked loose from the hand of 
his friend, and ran across the track of defendant’s road, 
and ran down on the platform from the opposite side from 
where he had been standing. Plaintiff had been standing 
on platform between Central and Southwestern Railroad 
tracks before running, continued running until he reached 
the east end of the car-shed, and while passing through 
a gateway near the arch of the car-shed, plaintiff came 
in contact with an engine of the Macon and Augusta Rail- 
road, which was coming up and into the car-shed. His 
right leg came in contact with the pilot of the engine, 
and was crushed by it, and had to be amputated. Plain- 
tiff ran rapidly, his purpose being to see if the train on 
defendant's road would not stop after passing out of car- 
shed, intending to get aboard if it did so. Some twenty 
feet from the east end of the car shed the cars on defend- 
ant’s road passed over a switch, which had to be changed 
and then the engine and cars of the Macon and Augusta 
Road would pass up to and under the car-shed on defend-- 
ant’s road. The gateway between the track and the arch 
was very narrow, in passing out of the car-shed. 

The accident occurred in the night. The car-shed was 
lighted, but after passing out from under the shed, there 
was no light. Plaintiff had no information that the cars 
of the Macon and Augusta Road wouid come in on the 
track of defendant’s road. The officers on defendant’s 
road did not know that the plaintiff was injured until the 
next morning while in Savannah. Plaintiff gave testimony 
as to his age, income, capacity to labor, health, suffering, 
etc. 

Witnesses for defendant testified that they gave the 
usual signals, by ringing the bell and crying “all aboard.” 
That the cars left on schedule time, or alittle after, which 
was thirty-five minutes past 7 o’cock, P. M. That in ma- 
king up the train the engine stood outside of the car-shed, 
beyond the road-crossing, and the rear end of the car was 
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near the ticket office. That the train was about two hun- 
dred yards long, and moved beyond the switch before the 
cars of the Macon and Augusta Road could enter the shed. 
That the Macon and Augusta Railroad was a separate 
corporation from defendant, and by contract used the 
track of defendant’s road in passing in and out of the 
car-shed. The speed of the outgoing and incoming train 
was given in evidence; a diagram was put in evidence, 
showing location of the track, length of cars and location 
of switch, etc. Upon the foregoing statement of facts, 
said case, with the charge of the court, was submitted to 
the jury, who returned a verdict in favor of plaintiff for 
$5,000.00. 

The defendant made a motion for a new trial, which 
was granted. : 

The principal ground in the motion for a new trial ap- 
pears to have been, that the court charged the jury: “If 
plaintiff by the exercise of care and caution could have 
prevented the consequences of defendant’s negligence to 

‘himself, then the plaintiff could not recover.”* 

Plaintiff in this case insists that, at the time of the 
accident, he was not guilty of negligence, but that the 
officers of defendant’s road were; he insists that the 
agents of defendant caused the cars to leave the depot at 
Macon without blowing the whistle, ringing the bell, or 
giving any other signal. Whether signals were given at 
all, and if given, whether the same were reasonable and 
usual, and whether plaintiff used diligence in noticing and 
observing signals if any were given, were all questions to 
be submitted to the jury. 

1. It is the duty of a railroad company to give reason- 
able signals of the departure of its trains from its stations 
and depots, such signals as would ordinarily attract the 
attention of passengers and thore interested in the move- 
ments of the cars of the railroad company. In this case 
the plaintiff had purchased a ticket and entered the cars 


*The ground of the motion was that the verdict was contrary to the charge of the 
court. (R,) 
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on defendant’s road, but after doing so, went out of the 
cars, engaged in conversation at the ti:ne the cars began to 
move out from under the car-shed. Whether defendant 
on this account was guilty of negligence, was a question 
of fact for the jury. 

2. If a passenger should needlessly linger about a de- | 
pot or station and neglect te board a train, then the rail- 
road company as to such passenger is only bound to ordin- 
ary diligence, and it would be the duty of such passenger 
to use caution in observing signals, which might be given 
by the agents of the railroad company. 

3. The officers of a railroad company have the right to 
presume that passengers will only attempt to get on and 
off its cars at the places designated by the company for 
such purpose; and it is not the duty of the railroad com- 
pany to keep its track clear for those who may see proper 
to pursue the cars while leaving a depot or station, and 
more especially would this be true as to those who pursue 
the cars toa point beyond that assigned by the company 
for receiving and discharging passengers. 

The plaintiff in this case insists that he was induced by 
the conduct of the agents of defendant to pursue the 
train, and in doing so he came in contact with an approach- 
ing engine of the Macon and Augusta Railroad, and was 
thereby injured. 

Under the facts of this case, we hold that it would be 
proper for the court below to submit to the jury the rule 
of law as to when damages are direct, and the immediate 
consequence of a wrongful act,and when too remote and 
only the imaginary or possible result of a tortious act. 

4, 5. A party guilty of negligence by which loss is sus- 
tained should only be liable for the proximate consequen- 
ces of his wrongful act. Code, §§$3071, 3072, 3073; Field 
on Corporations, sections 337-8; Field on Damages, sec- 
tions 10, 13, 48, 49, 50, 664; 35 New York, 210; 62 Penn- 
sylvania, 353; 32 Wisconsin, 524-536; 4th Gray, 395. 

From the evidence, it appears that the Macon and Au- 
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Perry vs. The Central Railroad. 


gusta Railroad Company had obtained the privilege of 
using the track of defendant’s road under the car-shed in 
the city of Macon, for the purpose of receiving and dis- 
charging passengers, and it appears that at the time of 
the accident, that the cars on defendant’s road moved out 
from under the car-shed and passed over the switch, some 
twenty feet beyond the east end of the shed, and imme- 
diately afterwards the engine of the Macon and Augusta 
Railroad moved up to the car-shed, and just as it was en- 
tering the same, plaintiff, who was running rapidly, to as- 
certain whether or not the cars on defendant’s road would 
stop, came in contact with it and was injured 

The Macon and Augusta Railroad Company is a sepa- 
rate and distinct corporation from the defendant’s road, 
and by contract was permitted to use that portion of the 
track of the Central Railroad and Banking Company, sit- 
uated under the car-shed. The rule of law under sucha 
statement of facts, is, | 

“To entitle a party to recover damages of a railroad 
company on account of the negligence of its .agents, it 
should appear that the damages were the natural and 
proximate cause of the injury, for should it appear that but 
for the intervention of a responsible third party, the de- 
‘fendant’s negligence would not have caused damage to the 
‘plaintiff, then, the defendant is not liable to plaintiff, for 
the reason that the casual connection between negligence 
‘and damage is broken by the interposition of an inde- 
‘pendent, responsible human ‘action. Field on Damages, 
sections 13, 32, 52, 53, 78; Wayne on Damages, section 
"25; Wharton on Negligence, section 134; Wait’s Ac- 
tions and Defenses, title Damages. 

6. The granting of a newtrial in this case by thé court 
below, was not such an abuse of his discretion as would 
authorize this court to-reverse the judgment. 

Judgment affirmed. - - 
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The Bank of The State of Georgia vs. The Citizens Bank ef ai. 


THE BANK OF THE STATE OF GEORGIA vs. THE CIT- 
IZENS’ BANK eéf¢ ail. 


The plaintiff in error having asked leave to withdraw the writ of 
error in this case after argument thereon, but before any written 
decision thereon had been agreed upon by the court, it is ordered 
that the leave be granted and the judgment be affirmed. 


Practice in the Supreme Court. At February Term, 
1881. 


The facts are sufficiently stated in the head-note. 


McCay & TRIPPE; HOPKINS & GLENN, for plaintiff in 
error. 


J. L. Brown; N. J. HAMMOND; J. T. PENDLETON, for 
defendant. 


JACKSON, Chief Justice. 


Whilst this court has held that where it had considered 
and decided a cause argued before it, the writ of error 
would not be allowed to be withdrawn, yet that case had 
been decided in writing, and the written judgment of the 
court had been prepared for delivery. In this case noth- 
ing of the sort was done—nothing in writing had been 
agreed upon, and no judgment had been prepared.’ There- 
fore the leave is granted, and the writ of error is with- 
drawn, and the judgment below is affirmed. 

Indeed, in any case we do not see why, if the applica- 
tion be made before the judgment of the court is pro- 
nounced, the writ of error may not be withdrawn, all par- 
ties assenting. 

But we rule in this case that it may undoubtedly be 
done, because no judgment had been agreed upon—none 
in writing—and there could hardly be any other sort in a 
court of record. 

Leave to withdraw granted. 
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Phillips vs. White e# a/.—The National Exchange Bank vs. Kimball e# a/., etc. 


*PHILLIPS, Jr., vs. WHITE ef al. 


[Spagr, Justice having been of counsel in this case, Judge Crisp of the southwes- 
tern circuit, was designated by the governor to preside in his place.] 


1. When the sheriff made the following levy: “ Levied this 7. fa. on 
forty acres of land as described in book M of Record of Deeds of 
Newton county, on page 633, from John Webb Davis, Davis & 
Weaver, known as the Newton Manufacturing Company, on which 
land is a number of houses, grist and saw mill. Also about ninety 
acres of land lying on the west of said factory tract and west 
of Alcora river. Also part of tract, etc., all of said land lying 
in Newton county ;” and claimant at the trial moved to dismiss the 
same as to the ninety acres therein mentioned for the want of suf- 
ficient description and because the same was too general : 

Field, that there was no error in refusing said motion. 

2. When in a claim case, the question was, whether a deed of con- 
veyance was fraudulent, and the evidence was conflicting, and the 
jury found the property subject to the 7. fa., and there was suffi- 
cient evidence to sustain the verdict, this court will not reverse 
the judgment of the court below refusing to grant a new trial in 
the case 


CRISP, Judge. 


THE NATIONAL EXCHANGE BANK vs. KIMBALL ef al. 


Written waiver of “demand and notice” on the part of the indorser 
of a promissory note payable at bank, is in effect a waiver of de- 
mand and refusal and protest therefor. 


JACKSON, Chief Justice. 


PURYEAR vs. THE STATE OF GEORGIA. 


The mere discovery of evidence cumulative of that introduced on the 
trial of a case is not good ground for an extraordinary motion for 
new trial. To warrant such a motion there would have to be some 
circumstance or event of an unusual character, not ordinary in its 
nature, that delayed or prevented this discovery. 


SPEER, Justice. 


*No reports or opinions are published in the following cases, under the provisions of 
the act of March ad, 1875. (R.) 
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Smiley vs. The State—The Georgia Land and Lumber Co. vs. Humphries, etc. 


SMILEY vs. THE STATE OF GEORGIA. 


Where the proof was that an owner kept his hogs at his home in 
Miller county, and turned them out into the open country, calling 
them up at night, that suddenly they were missing therefrom, and 
that about the same time defendant, who lived near by, though in 
an adjoining county, sold them some distance away, and there was 
no proof that the hogs ever “ used” or ever were over the line, a 
verdict of guilty of larceny, found in the county of the owner’s 
residence, will not be set aside for want of sufficient proof of venue- 


CRAWFORD, Justice. 


THE GEORGIA LAND AND LUMBER COMPANY vs. HUM- 
PHRIES. 


. Grounds of a motion for a new trial not certified to be true—other 
than the formal ground that the verdict is contrary to law and the 
evidence—will not be considered. 

2. The verdict in this case is not supported by the evidence. 


JACKSON, Chief Justice. 


BARNES ¢éf al. vs. HARTWELL, by next friend. 


The harsh remedy of injunction should not be resorted to unless for 
some reason the ordinary course of legal proceedings would not 
give full and complete relief. 

(a). Under the facts of the present case, we do not see that an in- 
junction was necessary. 


SPEER, Justice. 


Dosss vs. THE STATE OF GEORGIA. 


1. Newly discovered testimony, the object of which is solely to im- 
peach a witness examined on the trial, is not of itself a good ground 
for new trial. 

2. The verdict is supported by the evidence. 


JACKSON, Chief Justice. 
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Carter e¢ al. vs. Munroe e¢ al.—Phillips vs. The State, etc. 


CARTER ef al. vs. MONROE e@f .al. 


There was no abuse of discretion in granting an injunction and ap- 
pointing a receiver in this case. 


JACKSON, Chief Justice. 


PHILLIPS vs. THE STATE OF GEORGIA. 


. An officer armed with a warrant from another county may sum- 
mon the police of Atlanta as a posse to assist him in arresting the 
person charged, even beyond the limits of the city, and oppositior 
to the officer and his posse knowingly is opposition to law, and if 
in so opposing his arrest, the defendant, in the use of a weapon 
likely to produce death, recklessly stabs and cuts one of the posse, 
he may be guilty of assault with intent to murder, according to the 
finding of the jury, and when the law of the case is fairly given in 
charge, and there is evidence to support the finding, this court will 
not interfere. 

. Counsel for plaintiff in error applied to the supreme court to be re- 
lieved from the payment of costs under rule 16. He alleged that 
his sickness prevented the filing of a pauper affidavit in the court 
below, and asked leave to file it nunc Dro tunc: 

Held, that as the affidavit was not filed as prescribed by statute, this 
court has no power to grant relief. 


JACKSON, Chief Justice. 


EDWARDS eé¢ al. vs. WORLEY e¢ al. 


The first grant of a new trial, especially in a complicated case both on 
law and facts, will not be interfered with by the supreme court un- 
less the facts and law demand the verdict; and the verdict here 
not being required imperatively by law and facts, this court will 
not preclude a fuller investigation by the court below on a new 
hearing. 


JACKSON, Chief Justice. 
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Attaway ef ad. vs. Nesbit—McCollum vs. Rucker, etc. 


ATTAWAY eft al. vs. NESBIT. 


The finding of the judge, presiding in this case, by consent, without a 
jury, was supported by the evidence. 


CRAWFORD, Justice. 


McCOoLLuM vs. RUCKER ; SPENCER vs. PRINTUP, BROTHER 
& POLLARD; WILDER & MCGINTY vs. SANFORD. 


The verdict in each of these cases is not contrary to law or evidence. 





APPENDIX. 


SUPREME CoURT OF GEORGIA, 
September Term, 1880. 


On September 18th, 1880, the committee appointed by 
this court to prepare and report a suitable memorial on 
the life and character of Hon. Peter J. Strozer, deceased, _ 
submitted the following report: 


HON. PETER J. STROZER. 


He was born in Wilkes county, Georgia, on the 27th day of April, 
1811. His parents were the direct descendants of some of those 
German emigrants who came to this country before the revolution of 
1775, and settled in the then thinly populated States of South Caro- 
lina and Georgia. Like all the men of that day in the rural sections 
of this then /erra incognita, they were industrious, honest and frugal. 
They pursued the quiet tenor of life’s journey with no high, ambi- 
tious aims or lofty aspirations, but were satisfied to enjoy the hard- 
earned fruits of daily toil, residing in humble log cabins, with no care 
for the luxuries and pleasures of more cultivated and refined life, 
Born and bred without wealth, unpolished and with limited education, 
they sought not nor had they any good opportunity of educating 
their children. The plow and hoe, the rude ‘spinning-wheel and 
loom were their daily companions. The fields, work-shors, spinning 
and loom-rooms were the schools where their offspring were taught 
the laborious duties of rural life. In these schools and amid such 
scenes our deceased brother passed and spent the days of his early 
boyhood, In later life it was often his pride to boast of his acquisi- 
tion in all these simple though useful arts. Hence, in his spring-time 
he was deprived of the benefits of that mental culture so necessary to 
success in professional life. But early imbued with a desire to rise 
above his humble lot, and to emulate some of those master spirits to 
which his native county had given birth, he left the paternal cot and 
entered the law office of the since much distinguished Robert 
Toombs. There, by dint of hard labor and close application, he mas- 
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tered, and ever afterwards retained, the dry and abstruse principles of 
the English common law. Few of his profession ever studied with 
more zeal or acquired a more accurate and perfect knowledge of 
Blackstone than he did. Doubtless many of our professional breth- 
ren have often heard him quote this favorite legal authority page by 
page verbatim et literatim, the result of arduous and unceasing labor 
in his early professional training. 

He was admitted to the bar in 1834 or 1835, married Miss Glover, 
of Twiggs county, and moved to the then town of Irwinton, now 
Eufaula, in Alabama, There he remained until he moved back to 
Georgia, in the latter part of the year 1838, when he settled in the 
city of Albany, then Baker, now. Dougherty county, and commenced 
the practice of his chosen and favorite profession. Without capital, 
and with a fast increasing family, under the most discouraging cir- 
cumstances, by dint of hard labor, indomitable will and unceasing 
perseverence, he fought his way, after long and continued struggles, 
to no unenviable position. It was not only the want of pecuniary 
ability, wealthy and influential friends, but the want of an average 
English education. Without any of these fortuitous circumstances 
which often raised young professionals to place and prominence, he 
had to compete with some of the most gifted and distinguished legal 
gentlemen of that day—such men as Walter T. Colquitt, Marshal J. 
Welborne, Hines Holt, Lott Warren, George W. Towns, George M. 
Dudley, William H. Crawford, and others. Yet by patient and untir- 
ing perseverence, unremitting assiduity and incessant toil, he won a 
position in his profession among his cotemporaries, of which his 
younger brethren might well be envious and his children proud. ; 

He was for a long time the law partner of Colonel William M. 
Slaughter, who fell early in the late war, and afterwards and up tothe 
time of his death, save the period of his being in the war, was associ- 
ated in the practice of law with the Hon. William E. Smith, the pres- 
ent representative in Congress for the Second Congressman District 
of Georgia. 

In 1867 he ran for the judgeship (when the people elected) i in 1 the 
Southwestern Circuit, and received a plurality over his two competi- 
tors, but a majority being required, he was not commissioned. 

He was elected from the Tenth Senatorial District toa seat in the 
Senate of the Georgia Legislature for the session of 1865 and 1866. 
He acquired a high character as a member of that body. He was in 
fact the author of the homestead law, having while a member of the 
Senate introduced a bill which passed the Legislature to establish a 
homestead, but which was vetoed by Governor Jenkins. The bill 
which subsequently became the law of the State in 1868 was precisely 
the same which passed the Legislature of 1866. Not only was he the 
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originator of the present homestead act, but he participated promi- 
nently in much of the legislation of 1865 and 1866, among which was 
the act that secured to married women all the property which they 
held at the time of the marriage. Few men under his discouraging 
circumstances have succeeded, and thousands have failed. It may be 
truly said, when we take into consideration the disadvantages under 
which he labored, that he fought life’s battle well, bravely and suc- 
cessfully. 

In 1871 or 1872 he was appointed the Judge of the Superior court 
of the Albany circuit, and discharged the delicate and onerous duties 
of that office with credit to himself and to the great satisfaction of the 
people of that circuit for the term of four years. He was a warm- 
hearted, genial companion, ever willing and ready to contribute his 
share to the enjoyment of friends and associates. His high social 
qualities will, like the fragrance of the rose to the broken vase, always 
remain a pleasant memory with all those who knew him in any of life’s 
varied scenes. He was a good citizen, upright, prompt, public-spiri- 
ted, kind to the poor, open hearted to the needy and a warm sympa- 
thizer with the afflicted. He gave cheerfully, willingly and bountifully. 
His benevolence knew no bounds, but his means. In all his various 
occupations and multiplied transactions with every class of men, from 
the highest to the lowest, no foes survive him, but multitudes deplore 
his death. His virtues were prominent, his failings few, and they 
“leaned to virtue’s side.” The brightness of the one obscured the 
other, as the morning sun breaks the mists of day. 

As a lawyer, he was industrious, faithful, vigilant and zealous. He 
was the Nestor of the Albany bar. No one stood higher, or was more 
respected. As a judge, he was affable, kind, humane and equita- 
ble, ever holding the scales of justice with a firm and just hand. He 
knew neither foe nor friend. Upon the bench he wore the judicial 
ermine. with honor, and left no stain upon it. 

After his retirement from the bench, the vigor of his manhood had 
passed, and his mental strength began to wane. Quiet and unobtru- 
sive he came back to the bar, still cherishing the love of a life-long 
devotion in his declining powers, produced by bodily infirmity, and the 
very near completion of his three-score and ten. His worship was 
sincere, but there was no recall of health and youth, and he slowly 
declined until his death, which occurred on the 22d day of December, 
1879, at his residence. 

As a husband and father he was kind, gentle and forbearing ; he 
cherished the ties of kindred with a warmth that never cooled. 

The committee recommend the adoption of the following resolu- 
tions : 
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Resolved, That in the death of the Hon. Peter J. Strozer, we recog- 
nize the loss of a good citizen and true lawyer, and we will cherish his 
memory and virtues in ever grateful remembrance. 

Resolved, That we respectfully tender to his bereaved widow and 
children the heartfelt sympathy of the bench and bar of the Supreme 
Court of Georgia 

H. MORGAN, 

L. P. D. WARREN, 

R. H, CLARK, 

D. A. VASON, 

D. H. Pope, 

JESSE W. WALTERS, 
Committee. 





INDEX. 


ABATEMENT. See Costs, 2; Fury, 7. 
ACCORD AND SATISFACTION. 


1. Evidence conflicting as to whether account sued on had been 
included in a submission to arbitration, question submitted 
to jury. Madden vs. Blain, 49. 


ACTIONS. See Water-course, 1-2; Contracts,4; Husband and 
Wife, 3-4; Forcible Entry and Detainer, 1-2; Deeds,7; 
Mandamus, 1. 


ADMINISTRATORS AND EXECUTORS. 


1. Testator left estate to widow for life with remainder over ; most 
of personalty perished by emancipation of slaves and in use 
of property ; widow and son were left to execute will ; latter 
in good faith, and not to speculate on estate, paid debts out 
of his own funds; entire estate was legally sold, and these 
debts were sufficient to absorb proceeds; after death of 
widow a remainderman sued for his interest. Verdict for 
defendant upheld. Gresham, for use, vs. Baugh, ex'r., 189. 


2. Pending caveat of will, executor loaned money to good and sol- 
vent parties in 1857 or 1858. On suit by usees of estate 
against his heirs, such loan, and failure to collect by reason 
of the war, stay laws, etc., could be shown as illustrating Jona 
jides. Weatker et al.vs. Walker etal., 253. 

3. Bar of statute of limitations which did not accrue in life time of 
decedent, administrator may relieve. Marietta Savings 
Bank vs. Fanes, 256. 


4. Note of administrator as such taken in renewal of debt of de- 
cedent, agreement by payee that it should never prejudice 
maker individually was contract not to sue, and released 
maker individually against payee or taker after due, /dzd. 

5, Legatee claiming under will of devisee who in turn claims under 
wills of devisees of testator, is not beneficially interested in 
will of latter so as to be entitled to administer in preference 
to next of kin. ‘ones vs. Whitehead et al., ago. 
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6. Executor cited for settlement, judgment de bonis proprizs not 
rendered in absence of plea of me ungues executor, release to 
himself, Alene administravit or plene administravit preter. 
Merritt vs. Merritt et al., 324. 

7. Debts voluntarily paid by executor de son tort not set off against 
action for share of distributee. Bryant, executor de son tort, 
vs. Helton et al., 477. 

8. Father of widow selling property of deceased husband, and 
paying proceeds to her at her request, without administration, 
is executor de son tort. bid. 


9. Executor de son tort sued by distributee of estate, year’s sup- 
port of family actually received by widow can be set off. 
Jbid. 

10. Administratrix, letters having abated by marriage, could not sell 
property of estate and pay debts so as to bind minor distrib- 
utees. Nor could ordinary render same binding by approval. 
Rumph vs. Truelove et al., 480. 

11. Letters of administration are not inadmissible in ejectment case 
because they do not mention realty. Province of letters is to 
prove appointment; the law gives authority. Lamar, ad- 
mintstrator, vs. Sheffield, 710. 


See Dower, 2-4 ; Claim, 4. 
ALIMONY. See Husband and Wife, 1-2. 


AMENDMENT. 


1. Suit on promissory note could not be amended by alleging making 
of deed, with bond to reconvey, to secure debt, and praying 
enforcement of debt against land. Two contracts were not 

- identical. Broach vs. Kelly. 148. 

2. Suit by partners or persons jointly interested amended by in- 
serting omitted name; but suit by one in individual name not 
amended into suit by partnership. Blackwell vs. Penning- 
ton & Sons, 240. 

3. Declaration in attachment founded on an award not amended . 
by alleging fraud in same, and seeking to set it aside. Green 
& Co. vs. Fackson & Co., 250. 


4. Mistake in name of corporation may be corrected by amend- 
ment ; especially after appearance and pleading. Central 
Railroadvs. Rogers &* Sons, 251. 

5- Minor plaintiff in ejectment dying, demises in name of guardian 
and representative not added byamendment. Dean, ex’r,vs. 
Feeley et al. 273. 
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6. Complainant in equity may, as matter of right, strike names of 
defendants, taking risk of same. Coston vs. Coston, 782. 


7. Husband suing as next friend of minor wife, and latter becoming 
of age pending suit, declaration may be amended by striking 
representative character, and leaving suit in name of husband 
and wife. Bryant, executor de son tort, vs. Helton et al., 477: 


8. Declaration alleging that deed absolute on its face was intended 
as security, so that creditor could sell, reimburse himself and 
pay balance to debtor, that he had sold but paid nothing to 
debtor, could not be amended by alleging that debtor author- 
ized creditor to sell land and settle outstanding debt, that 
land had been sold and $400 00 remained after settling debt, 
which was unaccounted for; this was new cause of action. 
Hallvs. Waller, 483. 


9. Amendment to bill filed and service acknowledged with express 
reservation of right to demur, but no order allowing such 
amendment appears, not too late to move to dismiss at hear- 
ing of case. Hart vs. Henderson, 568. 


10. Bill for injunction, etc., under oath cannot be amended by 
striking everything between names of parties and prayer for 
subpcena and inserting new matter. /d/d. 


11. Bill alleging purchase by wife through agency of husband, that 
she had been deceived as to value of land by vendor and 
had paid its value, and praying that he be required to make 
titles to her and be enjoined from interfering with her posses- 
sion, cannot be amended by alleging that her husband, 
bought the land for himself, but used money belonging to 
her with the knowledge of the vendor, and praying reimburse- 
ment. Such amendment introduces a new cause of action, 
Lbid. ; 

12. Bill of particulars not attached to declaration, failure can be 
cured by amendment; judgment not set aside. We/son, as- 
signee, vs. Stricker & Co, et al., 575. 

13. Suit by drawee against drawer on unindorsed draft payable to 
drawer’s order for advances on crop, could not be amended 
by alleging that instrument was intended as a note from 
drawer to drawee for past indebtedness, nor could such facts 
be shown by parol. Fokes vs. DeVaughn, 735. 


See Practice in Supreme Court, 11; United States 
Courts, 2. 


v 66—48 
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ARBITRAMENT AND AWARD. See Accord and Satisfaction, 
1; Fraud, 1,3; Amendment. 3. 


ATTACHMENT. 

1. Declaration in attachment filed after first term. and notice given 
to defendant; at next term attachment dismissed without. 
prejudice to deciaration; on same day general judgment 
taken: He/d, void, and levy thereunder properly dismissed, 
Jaffray & Co. vs. Purtell, 226. 

2. Maker of note removing from state before bar of statute at- 
tached, attachment sued out and statute of limitations pleaded, 
general judgment against defendant could be rendered. 
Miller, Fr., vs. Whitehead, 28}. 

3. Fz. fa. not quashed after judgment in attachment for amenda- 
ble defects in bond and attachment. Steers S» Co, vs. Morgan 
&-~ Armspaugh, 552. 

4. Judgment not set aside for like defects. Jdzd. 

5. Garnishment served pending attachment does not delay judg- 
ment on latter. Attachment against non-residents may be 
amended by alleging garnishment, judgment had against 
what may be in hands of garnishee, afterwards to be deter- 
mined. J/dzd. 

6. Declaration in attachment sufficient in this case. did. 

7. Non-resident defendants in attachment having sufficient notice 
to put them on inquiry in time to have defended suit, discre- 
tion in refusing to open judgment to allow pleading to merits 
not controlled. /dzd. 

8. Declaration in attachment should allege levy on specified prop- 
erty; mere statement that non-resident defendant had been 
attached to answer in an action on promises, without more, 
and with no prayer for judgment, was fatally defective- 
Wilson, assignee, us. Stricker & Co. et al., 575. 

g. Verdict in attachment in favor of plaintiff against defendant for 
specified sum, is sufficient. W<7/son, assignee, vs. Stricker 
& Co. et al., 575. 

10. One attachment having been properly sued out and proceeding 
legally, another cannot be sued out by same plaintiff against 
same defendant for same debt. Jézd. 

11. Levy dated six days before attachment is illegal. Jdzd. 


ATTORNEY AND CLIENT. 


1. Affidavit of attorney to obtain garnishment which stated amount 
due and that deponent had reason to believe that his client 
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“will apprehend the loss of the same or some part thereof,” 
etc., was not sufficient. Knox, administrator, vs. Summers 
et al., 256. ! 

2. Fees for bringing fund into court should be fixed by jury on 
proof of value of services, and the chancellor should decree 

& payment ; but where the chancellor has decreed fees without 

a verdict, and they are reasonable, this court will not inter- 
fere; especially where point is notinsisted on. Churchill vs. 
Bee & Co. et al., 621. 

3. Attorney agreeing to prosecute case and bear all expenses of 
litigation for specified part of recovery, is champertous. 
Taylor vs. Hinton, 74}. 


See Distress Warrant, 7; Officers, f. 
BANKRUPTCY. 


1. Discharge is a proper defense to sczre facéas to revive dormant 
judgment; if not set up, judgment of revival concludes, 
Thomas vs. Towns, 78. 

2. Deed having been made to secure debt, title was not divested by 
subsequent bankruptcy of debtor, nor by fact that he returned 
the land as hisin bankrupt court. Thaxton et al.vs. Roberts, 
704- 


BANKS. See Corporatioms, 3; Vendor and Purchaser, 2; Trusts, 
4-5; Mandamus, 1. 


CERTIORARI. 


1. Negligence being turning point of case, on certzorar7 judge may 
grant new trial, but should not render final judgment contrary 
to judgment below. Métchell vs. Western and Atlantic 
Railroad, 242. 


CHAMPERTY. See Attorney and Client, 3. 


CHARGE OF COURT. 
1. Irrelevant to charge §1785 of Code, under facts and pleadings 
of this case. Bessman vs. Girardey et al, 18. 


2. Cautioning jury to take the law implicitly from the court, be- 
cause his errors could be more readily corrected, not error. 
Brown vs. City of Atlanta, 71. 


3. Manner of stating issue in this case not error. Fuller vs. City 
of Atlanta, So. 
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. Law was not improperly charged in connection with amend- 
ments in this case; further instructions not asked. Jdzd. 


. Assignment of error on entire charge not sustained, unless 
charge wholly wrong. ddd. 

. Inaccuracy in language of charge will not require a new trial, 
where same verdict must result. /d¢d. 

. Charge, though appearing improper when abstracted from its 
context, if legal and proper when taken in connection there- 
with, is not a ground for new trial. Stewart vs. State, go. 


. Written contract not left to stand alone, but party claiming 
right thereunder introduces parol testimony to explain it, he 
cannot complain that the court leaves to the jury questions 
so raised. Atlanta Street Railroad vs. City of Atlanta et 
al., 104. 

. General charge as to effect of prisoner’s statement given, if 
special instructions are desired, they should be asked. Down- 
ing us. State, ITO. 

. No error in charge of court. Foley, Bro. & Co. vs. Abbott & 
Bro., 115. 

. Verdict not constrained by charge in this case. Atlanta and 
West Point Railroad vs. Fohnson, 259. . 

. Loss of ability to labor, resulting in loss of money, being basis 
uf suit, charge directing jury to inquire concerning capacity 
to labor was right. Jdzd. 

. Charges not founded on evidence should not be given. Bank 
of Washington vs. Ellington, 280. 

. Charging that issue was mainly of law, when contrary was 
true, error. Jdzd. 

. Framing charge before hearing evidence, whether error, depends 
on whether charge was correct. If not, errors should be 
pointed out. Giles vs. State, 744. 

. Written charge added to by request, no ground for exception 
by party making request. Galceran vs. Noble, Fr., et al., 367. 
. Request substantially covered by charge, refusal to give will not 
cause new trial. Petersburg Savings and Insurance Co. vs. 
Manhattan Fire Insurance Co., 446. 

. Requests not applicable to case should not be given. dz. 

. Charge complained of right. Jd¢d. 

. Section of charge, though alone objectionable, if in context right, 
no ground for new trial. Jéd; Malone vs. State, 539 ; City 
of Atlanta vs. Champe et ux, 659. 
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. Request not properly made, failure to give will not cause new 
trial. Welliams vs. Gunnels et al., 521. 


. Charges excepted to were not unfounded on evidence, and charge 
as a whole correct. Malone vs. State, 530. 


. Issues and claims of respective parties were fairly presented. 
Anderson vs. Tribble, 584. 


. Instructing jury that in weighing testimony of a witness, they 
could consider the man himself, judge of his intelligence, his 
manner of testifying, integrity, uprightness and character for 
veracity, if they knewit, was noterror. Anderson vs. Trib- 
ble, 584. 

. Inadvertently mentioning person whose money was stolen as 
prosecutor, he not being so, will not require a new trial, 
where prisoner’s counsel heard the charge, but did not call 
attention to the mistake. Welson vs. State, 5912. 


. Law of case being substantially given, refusal to give hypothetical 
illustration in language of request, will not require a new 
trial. Weahitley et al. vs. State, 656. 


See Damages, 6; Criminal Law, 22. 


CHURCHES. See Corporations, 4-5; Parties, 5. 


CLAIM. . 
1. Personalty levied on under mortgage /. fa., claimed and found 
subject, claimant being also a defendant in 7. fa., may file 
affidavit of illegality on new issues. Harper vs. Gramiling, 
Spalding & Co.. 236. 

2. Claim may be interposed by claimant, his agent or attorney. 
Of partners or joint owners any one may interpose a claim ; 
but the character in which it is done must appear. Black- 
well vs. Pennington & Sons, 240. 

3. Claim affidavit is not amendable. /dzd. 

4. Claimant of property advertised by administrator may assume 
onus by admitting possession, and be entitled to open and 
conclude. Campbell, administrator, vs. Roberts, 733. 


COMMON CARRIERS. See Raé/roads, 11-16. 


CONSTITUTIONAL LAW. 
1. Jury of five in city court of Atlanta not unconstitutional. Local 
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statutes prior to constitution of 1877, and not inconsistent 

with it, are continued in force by it. Downing vs. State, 110. 
. Registration laws of municipal corporation not unconstitutional. 

McMahon et al. vs: Mayor, etc., of Savannah, 217. 


. Poll tax of municipal voters of Savannah collected by city and 
applied to constitutional objects, law allowing, not unconsti- 
tutional. Jdzd. 


. Joint resolution directing governor to issue execution against 
treasurer and sureties unconstitutional, and equity will inter- 
fere. Mayo, sheriff, vs. Renfroe, 408. 

. Court gives law in criminal cases; jury apply to facts, and 
find general verdict. In this sense jury are judges of law 
and facts. Robinson vs. State, 517; Malone vs. State, 539. 

. Rate of tax on Western & Atiantic Railroad is fixed by con- 
tract, and cannot be altered during lease. State vs. W. & 
A. R. R. Co., 563. 

. Caption of act of 1875, “to establish state depositories . . . 
and prescribe their duties and liabilities,” covers provision for 
giving bond and enforcing same in case of default. Seay vs. 
Bank of Rome et al., 609. 


See Verdict, 5. 


CONTINUANCE. 


1. Mere absence of counsel no ground for continuance. Gé/es vs. 
State, 744. 

2. Refusal to continue case on account of absent witnesses, but 
sending for them, having them brought into court and sworn, 
no ground for new trial. Betts vs. State, 508. 


3. Complainant cannot claim continuance on account of absence of 
one of defendants, no steps having been taken to make a 
witness of absent defendant. Boardman, next friend, et al., 
vs. Taylor et al. 

4. Material witness being absent, and rule complied with as to 
subpoena, etc., continuance should be granted. Under facts 
of this case, discretion in refusing continuance might not alone 
cause a new trial, but will have weight with other grounds. 
Gaskill et al., vs. Davis, 665. 


CONTRACTS. 


1. Contracts to allow redemption of land sought to be enforced 
after sale to third party, latter is a necessary party. Brown 
us. Cheatham, 14. 
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. Stipulations not alleged to be in writing, nor omitted from 
written contract by fraud, accident or mistake, proceeding to 
enforce is demurrable; written contract will be taken as cov- 
ering entire agreement. /dzd. 

. Physician’s bill sued on, defense on the ground of custom among 
physicians not to charge each other, custom must appear to 
be so universal as to become, by implication, part of contract. 
Madden vs. Blain 49. 

. Son-in-law present at death bed of mother-in-law, knowing 
attending physicians, and remaining silent, not sufficient to 
charge him with their employment. Jézd. 

. Written contract not left to stand alone, but party claiming right 
thereunder introducing parol testimony to explain it, he cannot 
complain that the court leaves to the jury questions so raised. 
Atlanta Street Railroad vs. City of Atlanta et al., 104. 

. Municipal corporation contracting to exempt from taxation “the 
road, rolling and live stock” of a street car company, stables, 
shops, houses for storage of lumber, and like conveniences, 
were not exempted. Jd¢d. 

. Word “road” is not a technical word requiring explanation by 


experts. Understanding of the president and another mem- 
ber, at the time franchise was granted, that such appurte- 
nances or conveniences were included, did not alter case. 
lbid, 


. Account opened for goods to be furnished one’s father, duty on 
debtor to notify grocer when to cease giving credit. Dunlap 
us. Hooper, 211. 

. City contracted with G. & Co. to do certain work on specified 
terms, engineer in employment of city to decide amounts to be 
paid, kind of work, etc. G. &. Co. sub-let part of work to 
J. & Co. on same terms as in original contract, monthly esti- 
mates to be made by engineer, and G. & Co. to pay thereon, 
less 20 per cent: He/d, that J. & Co. were bound by terms 
of original contract, and by award of engineer prima facie. 
Green & Co. vs. Fackson &* Co., 250. 

. Award of such engineer binding on parties except for fraud; to 
set aside on that ground, city and G. & Co. must be made 
parties, and latter connected with fraud. /dzd. 

. Administrator, as such, making note in renewal ot debt of intes- 
tate, agreement of payee that it should never prejudice maker 
individually, was contract not to sue, and released maker in- 
dividually as against payee or taker after due. Marietta 
Savings Bank vs. Fanes, 286. 
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. Money being loaned, deed taken as security and bond to reconvey 
given, if by inadvertence deed was not signed by debtor, bill 
for specific performance would lie. Story vs. Weaver, 296. 


. Contract within statute of frauds must be in writing signed 
by party to be charged, or some one authorized by him, and 
must contain a statement of the agreement. Smith vs. 
Fones, 7378. 

. Receipt signed by one party not sufficient to charge other party 
receiving it with contract within statute of frauds. /dzd. 


. Letter referring generally to contract as existing but not stating 
any terms, not sufficient to bind writer to terms which must 
be supplied by parol, contract being within statute of frauds. . 
lbid. 


. Railroad transporting live stock may contract with shipper to 
release it from damages disconnected from running of trains, 
as from overloading, suffocation, etc. Georgia Railroad vs. 
Beattie et al., surviving pariners, 478. 

. Would contract to release railroad from damages resulting from 
running or conduct of trains be contrary to public policy ? 
Tord. 


. Common carrier of live stock may limit liability by contract. 
Georgia Ratlroad vs. Spears, 485. 


. Not by mere notice in bill of lading; but special contract may 
be incorporated in bill of lading, signed by both parties. 
Lbid. 

. Contract by shipper of live stock, in consideration of free pass 
over road, to assume all risk of damage except from collision 
or running off track, not unreasonable nor contrary to public 
policy. /dzd. 


. Contract for transporting United States mail cannot be assigned 
without consent of postmaster-general; such assignment, 
being illegal, is not a valid consideration to support a prom- 
ise to pay forahalf interest therein. Mx vs. Bell, 664. 


See Partition, 3 ; Evidence, 14; Estates,3; Attorney and 
Client, 3. 


CORPORATION. 
1. Service on corporation, entry must specify manner of. Hayden & 
Healy vs. Atlanta Savings Bank, 150. 


2. Natural person and corporation defendants, entry of service on 
“each personally ” insufficient. /d¢d. 


3. Bank charter is public law, of which courts will take judicial 
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cognizance. Where it expired pending an action against 
bank on a dormant judgment, case was properly dismissed: 
Terry vs. Merchants’, etc., Bank of Savannah, 177. 

4. Minority of members of church of congregational form of gov- 
ernment wrongfully seizing church property and retaining 
same exclusively, contrary to wishes of majority, and depos- 
ing officers and trustees, furnishes ground for equitable relief. 
Bates et al., trustees, vs. Houston et al., 198. 

5. Trustees of church appointed by court have Jrima facée right to 
-Tepresent trust and prevent its illegal diversion. 67d. 

6. Proceedings against members. of joint stock companies under 
§§3367 to 3375. of the Code are cumulative, not restrictive: 
Mosely et al. vs. Fones, 466. 

7. Suit being brought against certain persons for materials fur- 
nished, and judgment prayed both against them and foreclos- 
ing lien on property alleged to.be held by them as a joint stock 
company, judgment against them as individuals was not so 
illegal as to be set aside on motion or by affidavit of illegality- 
Lbid. ie oe 


COSTS. 


1. Several papers propounded as testamentary, only one admitted 
to probate, propounders (who were named as executors) ap- 
pealed as to others, upon finding against them, costs were 
properly awarded against them as individuals. Wd/éams 
et al., ex’rs, vs. Tolbert et al., 127. 

‘2. Payment of costs not condition precedent to recommencing ac- 
tion, where court dismisses case for want of prosecution. 
Rumph vs. Truelove et al., 480. 


COUNTY OFFICERS. See Roads and Bridges, 1, 2. 


CRIMINAL LAW. 


‘1, Writing in such form as to be the means of defrauding another, 
is subject of forgery, or alteration in the nature thereof. 
Berrisford vs. State, 53. 

2. Sale of paper proved to show fraudulent intent, after proof of 
alteration whereby value was changed. 02d. 

3. Affront, however gross, will not excuse seeking out and shoot- 
ing another after lapse of two months, during which the par- 
ties frequently met, on the ground that reason had not had 
time to resume its sway. Stewart vs. State, go. 





INDEX. 


. Accused introducing any testimony, though only in rebuttal of 
attack on his statement, loses conclusion. Downing vs. 
State, 110. 


. Prisoner’s statement, general charge as to effect of, given, if 
special instructions are desired they should be asked. zd. 


. Instrument in these terms: “George, let the boy have $2.00 
worth of what he wants,” may be subject of forgery. Purke 
vs. State, 157. 

. Court ordering arrest of defendant’s witnesses on account of 
what they had just testified, in presence of jury, was error. 
This amounted to intimation that what they had testified was 
false. did. 

. Accusation in city court of Atlanta fer keeping and selling 
kerosene below test, in being substantial compliance with stat- 
ute, is not demurrable because it does not close with allegation 
that acts are contra formam statut?, or were intended to be 
done. Downing vs. State, 160. 

. Every sale of kerosene oil below test is a distinct offense, and 
conviction for selling to one is no bar to prosecution for sub- 
sequent sale to different person. /ézd. 

. Sale of kerosene below test proved, not necessary to prove ille- 
gal intent ; this presumed from act, unless rebutted by way 
of defense. did. 

. Sale of kerosene being prohibited below test, and plain and simple 
mode of making test and determining salableness being pre- 
scribed, ignorance is no excuse for improper sale. /dzd. 


. Robbery, as distinguished from larceny from the person, in- 
volves force or intimidation in the act. That thief’s finger was 
caught in pocket from which he was stealing, and pocket was 
torn in extracting his hand, and that the owner of the pocket 
caught the thief by the coat, which was left in making his 
escape, did not constitute robbery. Fanning vs. State, 167. 
. Defendants found in a store ran out when door was opened ; 
articles missed; nothing to indicate mode of entrance; re- 
quest that if they broke and entered crime would be burglary, 
not larceny, was properly refused. Parks et al. vs. State, 192. 
. Indictment alleging felonious and willful killing, with malice 
aforethought, “contrary to the laws of said state,” etc., suffi- 
cient, though killing not alleged to be unlawful. Coxwel/ vs. 
State, 709. 
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15. Killing in revenge is not justifiable, but line of defense being a 
continued feud causing fear of defendant’s life, origin and 
circumstances of feud were admissible. /d¢d. 

16. Record of conviction of principal in first degree shows conclu- 
sively his conviction, and prima facie his guilt, on trial of 
principal in second degree. Jdéd. 

. Several principals sevefing, conviction of one raises no presump- 
tion as to others. did. 

. Good character is of use in doubtful cases, but not where evi- 
dence is clear. Jdzd. 

. Prisoner’s statement not limited to facts admissible in evidence, 
lbid. 

. Increasing fine $5.00 on second conviction of misdemeanor, no 
ground for new trial. Gzles vs. State, 344. 

. Testimony of accomplice, to base conviction on, corroborating 
circumstances must themselves lead to inference of guilt. 
Raising grave suspicion is not sufficient. McCadlla vs. State, 
346. 

. Court gives law in criminal cases; jury apply to facts, and 
find general verdict. In this sense jury are judges of law 
and facts. Robinson vs. State, 517. 

. Jury judge of evidence and credibility of witnesses ; may follow 
guidance of court as to law. JACKSON, C. J., duditante, 
Malone vs. State, 539. 

. Bastard was born in certain county; mother swore out warrant 
before a justice of that county, who required putative father to 
give bond ; this was sufficient proof of venue on trial for fail- 
ure to give such bond. McCombs vs. State, 580. 

. Probability of child’s becoming chargeable to county is not in- 
volved in the trial of an indictment for bastardy. Two 
points are involved: Whether defendant is the father of the 
bastard, and whether he has refused to give bond when called 
on in terms of the law. SPEER, J., dissented. /dzd. 

. Sufficient proof in this case that bastard would probably become 
chargeable to county, if necessary. ddd. 

. Ability and willingness of others than parents to support bas- 
tard sought to be proved, nothing short of present, binding 
legal obligation to maintain and educate will be sufficient to 
justify acquittal. Jdzd. 

. Bills need not be accurately and minutely described and identi- 
fied to convict of larceny; jury must be satisfied that such 
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bills were on the person of the loser, and that defendant, by 
himself or a confederate, was.guilty of the larceny. W</son 
vs. State, 592. : 

. Several jointly indicted but tried severally, on the trial of one, 
verdict that “we, the jury, find the prisoner guilty,” suffi- 
ciently identifies defendant. dzd. 

. Riot defined by judge in language of Code instead of common 
law authorities, not error. Watley et al. vs. State, 656. 

. Evidence showing defendants guilty of riot, it is immaterial that 
there were other rioters and that defendants were worsted in 
the encounter. /dzd. 

. Crime being perpetrated by several, after establishing con- 
spiracy, a declaration of one conspirator or accomplice is 

_ imputable to all. Horton vs. State, 690. . 

. Conspiracy was established in this case. Jdzd. 


. Indictment charging larceny of more than $50.00, and there 
being testimony to support it (including restoration of full 
amount lost), though only one bill of $50.00 was specially 
identified, question was properly left to jury whether larceny 
was of more than $50.00. /dzd. 

. Proof showing that owner kept his hogs at home in Miller 
county, turning them out in the day and calling them up at 
night, that suddenly they were missing, and defendant, who 
lived near by, in an adjoining county, sold them some dis- 
tance away, and nothing appearing to show that hogs were 
ever over county line, venue was sufficiently proved. Smz/ey 
vs. State, 754. 

. Officer armed with warrant from another county may summon 
city police as posse to make arrest even beyond city limits. 
Resistance and stabbing one of posse with weapon likely to 
produce death, is assault with intent to murder. PAzd/ips 
vs. State, 755. 


See Witness, 2; Evidence, 79-41, 58; Fury, 3; Charge of 
Court, 25. 


CUSTOM. See Zax, 1; Contracts, }. 
DAMAGES, 


1. Clerk of superior court is liable for failure to perform, or negli- 
gent performance of, duty. Collins et al. vs. McDaniel & 
Strong, 20}. 

2. Declaration alleging fraudulent refusal to make out, certify and 
transmit papers to supreme court in time, whereby case on 
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which recovery would have been had was dismissed, was 
sufficient. did. 

3. Failure of plaintiff in error to compel transmission of record by 
mandamus, will not prevent recovery. /dzd. 

4. Breaking leg and causing permanent injury, $14,833.00 was ex- 
cessive damages, plaintiff being twenty-one years of age. 
realizing $200.00 to $300.00 for four months, and then being 
deprived of employment. Southwestern R. R. vs. Single- 
fon, 252. 

5. Future pain and suffering rendered reasonably certain from rail- 
road accident, form element of damages. Atlanta & W. 
Pt. R, R. vs. Fohnson, 259. : 

6. Widow suing for homicide of husband, adding interest to dam- 
ages at time of homicide, was not matter of law, but was 
question for jury. Central R. R. vs. Sears, 499. 


See Husband and Wife, 3-4; Municipal Corporations, 
10; Railroads, 13-16, 19,23; Landlord and Tenant, 3; 
Negligence, 5. 


DEBTOR AND CREDITOR, 


1. Account for groceries to be furnished to one’s father opened, duty 
on debtor to notify grocer when to stop credit. Dunlap vs. 
Hooper, 411. 


2. State and individuals both being creditors of an insolvent, state 
is entitled to priority of payment in the distribution of the 
estate. Seay et al. vs. Bank of Rome et al., 609. 


3. Officer of state surrendering warrants for salary, and receiving 
treasury notes current at the time, amounted to payment of 
salary, whatever may have been the understanding with 
the treasurer. The failure to redeem the treasury notes 
was a different cause of action from that for the salary. 
Thweatt vs. State, 673. 


4. Creditor of husband, to avoid voluntary settlement on wife not 

recorded in three months, must have given credit on the faith 

of that property. Gentry vs. Cowan, McClung & Co., 720. 

5. Credit extended to firm of which husband was a member on 

general statement of another member that they had plenty 

of real estate, outside of their stock, to pay all debts, was not 

sufficient to show that this particluar piece was relied on. 
lbid. 

See /nterest and Usury,1; Vendor and Purchaser, 2; 

Amendment, 8. 





776 


DEEDS. 


1. Paper in form.of deed not rendered testamentary by reserva- 
tion of life estate, with use and occupancy, in the maker. 
Williams et al., ex'rs, vs. Tolbert et al., 127. 

. Facts surrounding the making of papers offered as testament- 
ary in this case do not indicate that they were so intended by 
the maker. /ézd. 

. Attestation by three witnesses, at suggestion of a lawyer, does 
not make instruments testamentary. /dzd. 

. Infant, deed of, voidable not void. Mathans vs. Arkwright 
et al., 179. 

. Recital of payment of one dollar as consideration of quit-claim 
deed, sufficient.. That it was not actually paid does not affect 
validity of conveyance. If not paid it was recoverable. /d¢d. 

. Instrument, though in form of deed, evidently intended to pass 
no estate until death, construed to be awill. Sperder vs. 
Balster et al., 317. 

. Deed being absolute on its face, with possession thereunder, suit 
on the ground that it was intended as security for debt so that 
creditor could sell, reimburse himself and pay balance to 
debtor, that he had sold but paid nothing to debtor was de- 
murrable, no fraud, accident or mistake being alleged. Had/ 
vs. Waller, 48}. 

. Deed void for usury made to secure debt, on contest over title, 
charge was properly refused that deed could be foreclosed as 
an equitable mortgage superior to homestead taken after it 
was made. Anderson vs. Tribble, 584. 

. Homestead cannot be defeated by prior deed void for usury; 
nor can this be done by calling instrument an equitable mort- 
gage. /béd. 

. Absolute deed to secure debt, though bond to re-convey on pay- 
ment be given, conveys title. Thaxton et al.vs. Roberts, 704. 


See Trust, 7; Estates, 1; Infancy, 1-5. 


DISTRESS WARRANT. 


1, Motion to dismiss countet-affidavit to distress warrant takes 
precedence of motion to dismiss warrant; but where counter- 
affidavit was sufficient to retain case in court, plaintiff was 
not hurt by failure to hear his motion first. Drake vs. Daw- 
SON, 174. 
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2. Counter-affidavit setting out facts amounting to plea of recoup- 
ment, and alleging “ that the sum distrained for, or some part 
thereof, is not due,” is good. dzd. 

3. Distress warrant purporting to be based on affidavit of plaintiff, 
which was not sworn to by him, but by his attorney only on 
the best of the latter’s knowledge and belief, was bad, and 
was properly dismissed. /dzd. 

4. Distress warrant having been levied, and counter-affidavit made 
and returned into court, proceeding amounts to a suit for 
rent, and pending it an action cannot be brought for rent 
covered by the warrant. Plea of /¢s pendens would be good, 
unless former action was so defective that no recovery could 
be had on it. Chisholm et al. vs Lewis & Co., 729. 


DOMESTIC RELATIONS. See Contracts, 4; Husband and Wife. 


DOWER. 


1. Widow, who is sole executrix and joint legatee with achild, mak- 
ing warranty deed to land individually and as executrix, is not 
entitled todowertherein. Churchillvs. Bee & Co. et al., 621. 


2. Having sold a portion of the realty and bought it herself, paid 
the co-legatee part of the price, and mortgaged the land to 
him to secure balance, amounts to election to take under the 
will, and she is not entitled to dower in such land. dd. 

3. Widow being executrix will not impair right to dower, but acts 
as such not consistent with exercise of right should be con- 
strued to manifest election to take under will in lieu of dower. 
lbid. 

4. Ignorance of estate by widow who was sole administratrix, or 
of her right to dower therein, cannot be set up by her to 
show that election was not made freely and knowingly. d¢d. 


EJECTMENT. 

1. Homestead, taken subseqnently to making of deed to secure 
debt, is no defense to ejectment under deed. Thaxton et al. 
vs. Roberts, 704. 

2. Recovery in ejectment, though under deed to secure debt, is 
conclusive on all questions arising.under the deed and its 
consideration which would have been the subject of a legal 
defense. Jbid. 


See Jnfancy, 6,7; Practice in Superior Court, 18. 
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EQUITY. 


1. Deed declared void for fraud, grantee holds alone as trustee for 
grantor and his heirs. Equity will not interfere at the in- 
stance of a purchaser from one who received a voluntary 
conveyance from the grantor after deed sought to be set aside 
was made. Bozeman et al. vs. Cox et al., 67. 


. Grantor has a clear legal remedy under facts of this case. Jdzd. 

. Minority of members of church of congregational form of gov- 
ernment wrongfully seizing church property and retaining 
same exclusively, contrary to wishes of majority, and depos- 
ing officers and trustees, furnished ground for-equitable relief. 
Bates et al., trustees et al., vs. Houston et al., 198. 


. Security who has paid off part of 7. fa. is not entitled to equitable 
relief because purchaser of property from principal buys 7. fa. 
to protect himself. Cherry vs. Singleton, 206. 

. Persons seeking equitable relief must come with clean hands. 
May vs. Huntington, 208. 


. Money loaned, deed taken as security, and bond to reconvey 
given, if by inadvertance deed was not signed by debtor, 
bill for specific performance would lie. Storey vs. Weaver, 
296. 

. Motion to dismiss bill because there is common law remedy, too 
late at trial term. Coston vs. Coston, 382. 


. Bill to recover interest in property, alleged to have been illegally 
sold for taxes by sheriff and bought in by joint owner with 
complainant, failing to show legal or equitable title, dismissed 
on demurrer. Carver Cotton Gin Co. vs. Barrett & Caswell 
et al., 526. 


. Technically there is no non-suit in equity, but bill will be dis- 
missed where no recovery could be had under the evidence, 
Result being same, calling dismissal a non-suit will not cause 
reversal. Hart vs. Henderson, 568. 


. Decree should be based on verdict so far as it finds on facts 
submitted ; deductions of law by jury wilt be disregarded, 
and decree based on facts found and those admitted. 
Churchill vs. Bee & Co. et al., 621. 


. Equity laying its hand on an estate may fully administer it; but 
where, in consequence of priorities not fully exhibited in 
pleadings and verdict, chancellor remands details to be ad- 
justed by administrator under supervision of ordinary, this 
court will not interfere. Jdzd. 
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12. Counsel fees for bringing fund into court should be fixed by the 
jury on proof of value of services, and the chancellor should 
decree payment ; but where the chancellor has decreed fees 
without a verdict, and they are reasonable, this court will not 
interfere; especially where point is not insisted on. 7d. 


13. Equity is careful of rights of innocent purchasers. Boardman, 
next friend, et al. vs. Taylor et al., 638. 

14. Long pending of first affidavit of illegality and that transactions 
between the parties cover considerable time, will not give 
equity jurisdiction, if issues made, or which can be made by 
amendment, can be determined at law on illegality. Gunz, 
guardian, vs. Woolfolk, 682. : 


15. Surety or guarantor, whether complainant is, can be determined 
at law. ddd. 


16. So also whether a surety be discharged by conduct of the holder 
of anote, or not. J/dzd. 


See Levy and Sale, 1; New Trial, 1 ; Constitutional Law, 
4; Amendment, 10-11; Injunction and Receiver, 8. 


ESTATES. 


1. Conveyance to a woman for life, with remainder to her children, 
coupled with a power in her to convey to trustees to hold 
until her youngest child becomes of age, and then to divide 
among all the children, with rights of survivorship between 
them in case some should die without issue ; and in the event 
all should die leaving no issue, then over to certain children of 
the donor—vests the remainder absolutely in the children of 
the tenant for life on the youngest attaining majority, and the 
death of all or the last one after that event, without issue, 
will not entitle the donor’s other children to the property. 
Doty, admistrator, vs. Wray, administrator, 153. 


2. Will left estate during life or widowhood to wife of testator, 
with remainder to children ; on her marriage she was to draw 
out her portion to be used for life, and on marriage of any 
child he should draw out his portion, and balance be kept 
together till death of wife, then divided. In case of death of 
a child without issue, or leaving issue who should die before 
becoming of age, portion of such child should be divided 
among surviving children: edd, that limitation over termi- 
nated with time of distribution. Child surviving wife and 
receiving distributive share, took absclutely. Baz/ey et al. 
us. Ross, administrator, et al., 754. 


v 66—49 
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3. Widow taking dower, and general legatees making agreed 
division before her death, shares so received vested absolutely 
and without limitation over. /dzd. 

4. Conveyance was made to trustee for woman for life, with re- 
mainder to such child or children as she might have z# esse at 
her death, and in default of children, to grandchildren living at 
the time of her death, with power to trustee to sell and rein- 
vest with the consent and approbation of the person or per- 
sons for whose use he may, at any time, hold said property ; 
trustee sold with the consent of the life tenant only—a usee 
in remainder being in life at the date of the sale—life tenant 
survived all her children, and died leaving grandchildren: 
Held, that the sale by the trustee only conveyed the life estate, 
and did not divest the title of the grandchildren. Czty Coun- 
cil of Augusta vs. Radcliffe et al., 469. 


See Wills, 5. 


ESTOPPEL. 


1. One beneficiary of ordinance allowing encroachment on street 
is estopped from denying its validity as against another 
beneficiary. Azrtland vs. Mayor, etc., of Macon, et al., 385. 

2. No estoppel under facts of this case. Harrold, Fohnson & 
Co. vs. Morgan, for use, 798. 

3. Surety on treasurer’s bond under act of 1876, who did not make 
oath as to capacity to respond, and who signed with knowl- 
edge that others did not make oath, possibly estopped from 
claiming discharge; especially since bond recited taking of 
oath, though none was attached. Mayo, sheriff, vs. Ren- 
Sroe, 408. 


EVIDENCE. 


1. Affidavit of witness used on motion for new trial to weaken the 
force of her testimony by interrogatories at the trial, was not 
admissible on a second trial, though witness had died and her 
interrogatories were again used. Sessman vs. Girardey et 
al., 78. 

2. Compromise decree between a city and tax payers to enjoin col- 
lection of special tax for subsequent year is not admissible in 
a suit by one of complainants to recover tax paid in prior 
years. Mayor, etc., of Savannah, vs. Feeley, 31. — 

3. Cross-interrogatories substantially answered by immediate re- 
sponse or reference to answers to direct interrogatories, tés- 
timony not suppressed. Schaefer vs. Georgia Railroad, 39. 
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4. Railroad sued for loss of goods, competent to prove by the 
agent of a connecting road delivery to it in good order. 
Tbid. 

. Agent may testify from books of the company kept by him in 
the usual course of business, and proved accurate, though he 
never saw the goods. /déd. 

. Writing being lost, or beyond the jurisdiction of the court, 
secondary evidence is admissible. /dzd. 

. Sale of paper proved to show fraudulent intent, on indictment 
for forgery, after proof of alteration whereby value was 
changed. Berrisford vs. State, 53. 

. Railroad sued for damages resulting from a fall from a buggy, 
caused by the frightening of the horse by the blowing of de- 
fendant’s whistle, plaintiff's statements as to malice of defend- 
ant’s agent, made a short time after. injury and at a different 
place to which he went, are not a part of the res geste. 
Newsom vs. Georgia Railroad, 57. 

. Engineer, statements of, after injury and at different place, indi- 
cating his feelings toward injured person, not admissible 
against railroad. J/dzd. 

. Parol testimony not admissible to show demurrer and overruling 
of same, rendering point made res adjudicata. DuBignon 
vs. Tufts, 59. 

. Contract, what was, being in issue, it was competent to show by 
one who knows what was the mutual understanding between 
the parties. Foley, Bro. & Co. us. Abbott & Bro., 115. . 


. Understanding of one party to contract on which he acts with 
knowledge of the other party or his agent, may be shown. 
lbid. 

. Ciphers or symbols used in business may be explained by one 
who knows their meaning. déd. 

. Contract signed by counsel for one side only, hardly competent 
to prove by the signer assent of the other counsel, since 
dead, and admit paper. Kzng vs. Dillon, 171. 

. Forgery, on trial for, paper in these words: “ George, let the 
boy have $2.00 worth of what he wants,” was not inadmissi- 
ble on account of uncertainty. Burke vs. State, 157. 

. Suit being on open account for goods purchased, and defense 
being that purchase was by defendant’s father, to whom they 
should have been charged, evidence that defendant proposed 
to open account with plaintiff's clerk, who stated he would see 
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plaintiff, which he did, and received authority, admissible, 
though in absence of defendant. Dunlap vs. Hooper, 211. 


. Such evidence did not alter result in this case. Jdzd. 


. Books of plaintiff were admissible to show to whom goods were 
in fact charged. /dzd. 


. Books being proved to be books of original entry and correctly 
kept, entries made by plaintiff himself were admissible, 
though he kept a clerk. /dzd. 

. Same not inadmissible because they had formerly belonged to a 
firm of which other partner retired and plaintiff continued to 
use books. Jdzd. 


. Books identified by clerk, instead of plaintiff, sufficient. Jdzd. 


. Two disinterested persons, on oral request of owner and rail- 
road, made survey of damaged freight and reported on same ; 
but matter not adjusted, and suit brought; report was not 
admissible, though in writing, and though it had long been 
the custom of the railroad at that point to adjust such dis- 
putes in that manner. Central Railroad vs. Rogers, 251. 


. Pending caveat of will, executor loaned money to goo: and sol- 


vent parties, in 1857 or 1858. On suit by usees of estate 
against his heirs, such loan and failure to collect by reason of 
the war, stay laws, etc., could be shown as illustrating dona 
fides. Walker et al. vs. Walker et al., 253. 


. Declaration alleging injury to railroad employé, by negligence 
of co-employé causing accident by which fingers and a por- 
tion of hand were mashed so as to necessitate amputation, 
thereby permanently diminishing capacity to labor one-half, 
evidence of age and capacity to labor was admissible. A¢/anta 
&»~ West Point Railroad vs. Fohnson, 259. 

. All material facts as to capacity, health, etc., being given, wit- 
ness could state how much less he could do after than before 
injury. dd. ! 

26. Standard life tables may be introduced to show expectancy of 
life, in suit for permanent injury. /d¢d. 

27. Positive testimony superior to negative: rule does not apply 
to contradictory statements of witnesses with equal facilities 
for knowing existence of fact; applies where one states a 
thing occurred, and another did not see or hear it, though it 
might have occurred. did. 
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28. Promissory note not expressing entire contract, letters contain- 
ing remainder thereof admissibie against one who took after 
maturity. Mariéetta Savings Bank vs. Fanes, 286. 


. Letters lost, contents provable by parol. dzd. 

. Murder, defense to charge of, being existence of continued feud 
causing fear of defendant’s life, origin and circumstances of 
feud admissible. Coxwell vs. State, 300. 

. Record of conviction of principal in first degree shows conclu- 
sively his conviction and frzma facte his guilt, on trial of 
principal in second degree. ddd. 

. Several charged as principals and severing, no presumption 

‘ from conviction of one as to others. Jdzd. 


. Interrogatories, for refusal to suppress to cause reversal, it must 
appear that objection was made in writing and notice given 
to other party before case was submitted to jury. Galceran 
vs. Noble, Fr., et al., 767. 

. Statements of agent dum fervet opus admissible against prin- 
cipal. Jdzd. 

. Indorsement, it may be shown by parol that object of was 
merely to pass title, not create liability, in suit by one who 
took after dishonor. /dzd. 

. Merchant testifying positively to correctness of statement of 
stock made up by himself and clerk, although first entered 
on book, books being beyond jurisdiction of court and inac- 
cessible to witness, evidence was ‘admissible. - Petersburg 
Savings and Insurance Co. vs. Manhattan Fire Insurance 
Co.. 440. 

. Certificate purporting to have been signed by justice of the peace 
was attached to interrogatories for identification; witness states 
that certificate is “in the handwriting of Stockdale, attorney, 
and Bacot, justice of the peace:” it may be inferred that 
meaning of witness is that Stockdale wrote and Bacot signed ; 
and paper is admissible. /dzd. 

. Insurance policy sued on, and failure to obtain certificate of 
nearest magistrate, and obtaining from other magistrates, 
being alleged as badge of fraud, certificate actually obtained 
from nearest magistrate stating loss to be dona fide of good 
stock of goods, was admissible, though not fully up to re- 
quirements of policy. /dzd. 

. Murder case depending on circumstantial evidence,killing and rob- 
bery being proved, and that shortly before deceased had certain 
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bills, evidence was admissible that on same day prisoner had 
like bills about his person, which he endeavored to conceal by 
throwing behind him, and of which he denied all knowledge 
on inquiry. Betts vs. State, 508. 


. Deceased having been apparently killed by blows from blunt 
instrument, maul found near him, not in its usual place, his 
hat found a short distance from him, and his shirt with blood 
on it, were admissible. /dzd. 


. Part of conversation elicited by one party, balance may be 
brought out by opposing party. /dzd. 


. Will providing that proceeds of certain property should be 
equally divided among legatees already named, and certain 
legatees being named in two preceding items, will was not am- 
biguous, and parol testimony was not admissible to show what 
legatees were intended. Carson et al.vs. Searcey, ex'r, et al., 


IS5O- 

. Levy referring to invoice of goods attached, and none being 

attached at trial, parol testimony was admissible to show that 

same invoice was attached to this levy as to another on same 
stock, and which was before the court, W</son, assignee, vs. 

Stricker & Co., 575: ? 

. Written evidence is higher proof than oral; contract or agree- 

ment reduced to writing and assented to, writing is best evi- 

dence of same. Anderson vs. Tribble, 584. 

. Testimony taken down on former trial is admissible to show 

contradictory statements, but is not conclusive. /d¢d. 

. Several persons being jointly indicted for larceny, and one ques- 
tion being as to confederacy, a written order given by them 
jointly for the purpose of drawing the money found on their 
persons and taken from them by the arresting officer, was 
admissible. W<lson vs. State, 592, 

Fact that amount stolen was paid to loser by attorneys of pris- 
oner, was also admissible. dzd. 

. Holder of 7. fa. having no right to claim a fund in sheriff's 
hands, that he allowed it to be applied to another claim is 
immaterial. Freeman, trustee, vs. Mayor, etc., of Atlanta, 
for use, 617. 

Mistake in drawing deed sought to be reformed,by adding omitted 
provision, proof of mistake is irrelevant against a dona fide 
purchaser for value, counsel admitting that they could not 
show notice to him. Boardman, next friend, et al. vs. 
Taylor et al., 638. 
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50. Bank being agent to negotiate a loan, and having consummated 
same, that borrower (who was a trustee) deposited” the 
money in bank, and afterwards drew checks on it for his own 
use, with knowledge of the bankers, did not affect the former 
principal, and was inadmissible against him. d7d. 


. Cestuz que trusts of full age having signed an application for 
leave to convey realty to secure a loan for the benefit of the 
trust estate, in a contest with an innocent holder under such 
order, it was not admissible to show that they never read the 
application nor had it read tothem. /d¢d. 


. Mechanic’s lien having been foreclosed against person in posses- 
sion of property, and subsequently bill having been filed against 
true owner to subject improvements, evidence was admissi- 
ble to show that complainant was not a mechanic. Gaskz// 
et al.vs. Davis, 665. 


. Note being payable at a national bank, on plea of discharge of 
indorser by reason of failure to protest and give notice, it was 
not admissible to show that note had never been negotiated 
or left at a chartered bank, and was not intended to be so 
negotiated or left. Anthony vs. Pittman, 7or. 


. Letters of administration were not inadmissible because they did 
not mention -realty. Province of letters is to prove appoint- 
ment; the law gives authority. Lamar, administrator, vs. 

* Sheffield, 710. 


. Trover being brought on lost bill of sale, and testimony being 
conflicting as to its contents, evidence of admissions of holder 
of bill as to the nature of his claim on the property, was ad- 
missible. Leggett vs. McLendon et al., 725, 

. Statute of limitations being pleaded to action of trover, evi- 
dence was admissible to show how holder acquired possession. 
lbid. 

. Paper produced under-notice need not be proved, provided 
party producing claims any benefit thereunder. Campdell, 
administrator, vs. Roberts, 73}. 

. Inculpatory statements made by defendant's brother in his pres- 
ence and under circumstances which warrant inference that 
he heard them, are admissible, question whether they were 
heard being left to jury. Moye vs. State, 740. 

See Practice in Superior Court; 21; Amendment, 13. 


EXECUTIONS. 


1. Security paying off 7. fa. in part, not entitled to control same 
to reimburse himself. Cherry vs. Singleton, 206. 
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2. Tax f. fa. transferred since act of 1875, and not recorded in 
+ thirty days, transferree cannot enforce as a lien on property 
of defendant. Hoyt vs. Byron et al., 251. 


See /ilegality, 1; Injunction, 6, Fudgments, 11; Tax, 78. 


FORCIBLE ENTRY AND DETAINER. 


1. Plaintiff was in possession of only a small part of a tract of 
land; defendant bought part in dispute, and claimed title for 
several years ; lines had been laid out, and plaintiff had re- 
cognized defendant’s rights in land; defendant used no other 
force or violence than causing rails to be split and fences 
erected. Plaintiff could not recover on writ of forcible en- 
try and detainer. Stuckey vs. Carleton, 275. 


2. This remedy not intended to test title or prevent trespass ; only 
inquiry is as to possession and force. /dzd. 


FRAUD. ; 

1. City contracted with G. & Co. to do certain work on specified 
terms, engineer in employment of city to decide amounts to 
be paid, kind of work, etc. G. & Co. sub-let part of work 
to J. & Co. on same terms as on original contract, monthly 
estimates to be made by engineer, and G. &.Co. to pay thereon, 
less 20 per cent.: H/e/d, that award of engineer was binding 
except for fraud ; and to set aside for fraud, city and J. & Co. 
were necessary parties, and G. & Co. must be connected 
with the fraud. Green & Co. vs. Fackson & Co., 250. 

2. Declaration in attachment founded on award of engineer can- 
not be amended by alleging same to be fraudulent. /dzd. 

3. Knowledge of facts claimed to be fraudulent by J. & Co., not 
giving up work (as they had a right to do under contract), 
but continuing same and receiving pay on estimates of en- 
gineer, showed acquiescence in correctness of award. Jdzd. 

4. Fraud, existence of, so as to avoid statute of limitations, is for 
the jury, not the court. Walker et al. vs. Walker et al., 253. 


FRAUDULENT CONVEYANCE. See 7rust, 1. 


GARNISHMENT. 


1. Affidavit of attorney to obtain garnishment which stated amount 
due and that deponent had reason to believe that his client 
“will apprehend the loss of the same or some part thereof,” 
etc., was not sufficient. Awnox, adm’r, vs. Summers et al., 
256. 
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2. Garnishee (prior to 1880) misled by justice stating he had till 
next term to answer, did not prevent judgment against him. 
Farley vs. Bloodworth & McDaniel et al., 349. 


See Attachment, 5. 
GOVERNOR. See Parites, 7, &. 
HABEAS CORPUS. See Ordinary, 1. 
HANDWRITING. See Wéetness, 1. 


HOMESTEAD. 


1. Execution issued by comptroller-general against defaulting tax 
collector and his sureties is an execution for taxes, and may 
be enforced against homestead. Cahn et al. vs. Wright, 
comptroller-general, 119. 


. Surety’s propetty levied on under such 7. fa. and money in 
court claimed as exemption, on muney rule. 7., fa. took pre- 
cedence. Jbid. 


. Undivided interest in land being sold at sheriff’s sale, subject to 
homestead right, partition was necessary before homestead 
set apart; then laid off from part allotted to purchaser. 
King vs. Dillon, 131. 

. Claimant of homestead could not agree with purchaser of un- 
divided interest at sheriff’s sale to include improvements in 
the homestead, to the exclusion of co-tenants, before parti- 
tion. /dzd. 

. Beneficiaries were not concluded by judgment rendered against 
‘their husband and father after homestead was set apart, on 
settlement of estate of which he was executor; they could 
certainly attack it for defects on face of same. Merritt vs. 
Merritt et al., 324. 

. Deed void for usury does not defeat homestead right; nor can 
same result be attained by calling instrument an equitable 
mortgage. Anderson vs. Tribble, 584. 

. Limitation on suing to recover homestead, provided by act of 
1876, made no exception in favor of married women or minors. 
Pittman, next friend, vs. Matthews et al., 600. 

. Homestead, taken subsequently to making of deed to secure 
debt, is no defense to ejectment based on that deed. Thaxton 
et al. vs. Roberts, 704. 


See Juterest and Usury, 2. 
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HUSBAND AND WIFE. 


1. Agreement that wife should live at her sister’s, husband living 
at a different place, and that he would support her, amounted 
to voluntary separation, and petition for alimony could be 
brought. Hawes-vs. Hawes, 142. 


. Separate estate of wife appearing, and that husband had chil- 
dren by former wife, amount of such separate estate as com- 
pared with his, and his obligation to support other members 
of family, should be inquired into in fixing amount of ali- 
mony. J/déd. 


. Husband’s death, to give right of action to widow, must have 
been caused by some act or by criminal negligence of defend- 
ants. Daly vs. Stoddard, trustee, et a/., 145. 


. Declaration alleging that building was erected by defendants — 
with platform as only means of ingress and egress, and 
rented, that husband was endeavoring, at instance of tenants, 
to move an iron safe into building when platform gave way 
and he was killed, resulting from improper and faulty con- 
struction of same by landlords, was demurrable. dd. 

. Husband suing as next friend of minor wife, latter becoming of 
age pending suit, declaration may be amended by striking 
representative character, and leaving suit in name of husband 
and wife. Bryant, ex’r de son tort, vs. Helton et al., 477. 

. Consent of wife to husband’s deed to secure debt is not essen- 
tial to passing of title. Zhaxton et al.vs. Roberts, 704. 

. Creditor of husband, to avoid voluntary settlement on wife not 
recorded in three months, must have given credit on the faith 
of that property. Gentry vs. Cowan, McClung & Co., 720: 

. General statement of member of husband’s firm, to which credit 
was given, that they had real estate enough, outside of their 
stock, to pay all debts, was not sufficient to show that this 
particular piece was relied on. hdd. 


See /njunction, 3. 


ILLEGALITY. 


1. Tax f. fa. transferred and levied at the instance of transferree, 
affidavit of illegality alleging payment in full subsequently to 
transfer was good; nor did surplus statements as to time, 
place and manner of payment render it demurrable. Weems 
vs. Stokes, 88. 
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2. Allegation in affidavit of illegality that the court had no juris- 
diction because defendant did not reside in the’county, is not 
good. All grounds of jurisdiction should be negatived. 
Fordan vs. Carter, 254. , 

3. Allegation that a bill had been filed to enjoin the levy, and that 
the hearing of the application for injunction had been set, by 
agreement with plaintiff's attorneys, on a day beyond the 
day of sale, was insufficient. dz. 

4. Pending case on illegality, leave being granted and 7. fa. with- 
drawn and levied on other property, second affidavit may be 
interposed. Gunn, guardian, et al.vs. Woolfolk, 682. 

5. Authority being granted to withdraw /. fa. for re-levy, advertise- 
ment and sale transcend such authority; as to such matter hap- 
pening since first illegality was taken, second affidavit may be 
interposed. /dzd. 


See Clam’, rz. 


INDORSEMENT. 


1. Issue being whether indorser of a note was discharged by fail- 
ure to protest and give notice, or whether protest and notice 
were waived, charge that certain facts would authorize holder 
to believe that they were waived, was error. Anthony vs. 
Pittman, 7or. 

2. Indorser having waived protest and notice, subsequent effort by 
holder to protest, would not affect previous waiver. Fact of 
waiver being in issue, subsequent effort to protest could be 
proved as tending to show there had been no waiver, but was 
not conclusive. /ézd. 

3. Note being payable at a national bank, on plea of discharge by 
reason of failure to protest and give notice, it was not ad- 
missible to show that note had never been negotiated or left 
at a chartered bank, and was not intended to be so negotiated 
or left. dd. 

4. Written waiver of “demand and notice” of note payable at 
bank, by indorser, is waiver of demand and refusal and pro- 
test therfeore. National Exchange Bank vs. Kimball et al., 


753: 
See Evidence, 35. 


INFANCY. 


1. Deed of infant is voidable, not void. Nathans vs. Arkwright et 
al., 179. 
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. Minor must disaffirm deed in reasonable time after removal of 
disability. /dzd. 

. Reasonable time, what is, depends on facts of case; not more 
than seven years. Jdzd. 


. Minor remainderman conveying interest in property was not ex- 
cused from disaffirming deed in reasonable time after attaining 
majority, because right to bring ejectment had not accrued. 
Tbid. 


. Remainderman sixteen years of age joining her brother of full 
age in quit-claim to land indorsed on back of deed from her 
mother, who was life tenant, which was attested by her 
father, after lapse of twenty years from majority, and the erec- 
tion of valuable improvements by dona fide purchaser, can 
not recover. In such case ignorance is no protection against 
prescripton. J/dzd. 

. Minor plaintiff in ejectment dying, legal representative may be 
made party, and case proceeds. Dean, ex’r, vs. Feeley et al., 
273: 

. Minor plaintiff dying, declaration cannot be amended by adding 
demises in name of guardian and representative. /dzd. 


See Statute of Limitations, 9; Administrators and Ex- 
ecutors, 10; Trusts, 6-7. 


INJUNCTION AND RECEIVER. 


1. Evidence conflicting and facts doubtful, grant or refusal of in- 
junction not reversed. Saddler vs. Lee et al., 45; Thaxton 
et al. vs. Roberts, 704; Taylor, trustee, et al. vs. Dyches, 712. 

2. Debt not being originally charged to trust estate, no adjudication 
of liability having been had, and evidence being conflicting, ap- 
pointment of receiver on account of trustee’s insolvency, was 
properly refused. Hatcher & Baldwin vs. Massey, trustee, 
etal., 66. 

3. Bill by wife to set aside conveyance under sheriff ’s sale against 
her husband and enjoin dispossession, showing that her claim 
rested on a voluntary conveyance after debt under which sale 
was made was contracted, for the purpose of defrauding 
creditors, injunction properly refused. May vs. Huntington, 
209. 

4. Homestead, dower and year’s support all being in dispute be- 
tween a widow and the administrator of her husband, the 
latter being insolvent, aud proceeding to sell the homestead, 
there was no error in granting injunction, with leave to amend 
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INSURANCE. See Evidence, 37; Principal and Agent, 6. 
INTEREST AND USURY. 
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the bill so as to settle all questions. Sears, adm'r, vs. Odell 
et al., 274. : 


. Discretion of chancellor in granting or refusing injunction not 


controlled unless abused, or some well recognized principle 
of law or equity is violated. Nésdbet, trustee, et al. vs. Sawyer, 
trustee, et al.; Coch, next friend, vs. Whitsett, ex’r, et al.,; 
Carroway vs. Lockett; Auraria Gold Mining Company vs. 
Wahl, 256; Carter et al.vs. Monroe et al., 755. 


. Ft. fa. being levied and claim interposed, on second f/. fa. being 


levied, holder of first is not entitled to injunction on the 
ground that land will bring nominal amount and purchaser 
get good title, and that he is too poor to bid on it. Sanders 
us. Foster, trustee, 292. 


. Receiver is not entitled to demand jury to pass on his accounts ; 


but if case be sent to auditor, and exceptions of fact be filed to 
report, he may demand jury. Akers, receiver, vs. Veal et 
al., 702. : 


. Creditors’ bill being filed and receiver appointed pending attach- 


ment suit against debtors, after judgment receiver cannot be 
compelled to pay same by rule. 607. 


. Equity of bill resting on allegation that counsel entertained 


some of the jury who tried a case at law now sought to be 
enjoined, and there being ccnflict as to the fact, discretion of 
chancellor in refusing injunction will not be controlled. 
Driskill vs. Cobb et al., 649. 


. Equity hesitates to enjoin judgment at law. dtd; Gunn, 


guardian, et al. vs. Woolfolk. 682. 

Threatened sale can be as easily stopped by iliegality as in- 
junction, and latter should not be granted. /dzd. 

Harsh remedy of injunction not granted unless ordinary course 
of legal proceedings would not give full relief. Barnes et al. 
vs. Hartwell, by next friend, 755. 

See Constitutional Law, 4. 


Debt having been secured by deed, judgment obtained, deed back 
to debtor made and 7. fa. levied, debtor could not then set 
up usury in original deed. Hightower vs. Beall, Spears & 
Co., 102. 

Wife, in such case, obtaining homestead after security deed was 

made, could not plead usury. d#d. 
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3. Title tainted with usury is void, whether made directly from debtor 
to creditor, or whether debtor holding equitable title causes 
third party holding legal title to convey to creditor. Harro/d, 
Fohnson & Co.vs. Morgan for use, 398. 

4. Defense of usury in matters of account is personal privilege ; 
but judgment creditor may set up usury to avoid title and 
subject debtor’s property. /d¢d. 

5. Deed void for usury does not defeat homestead right ; nor can 
that result be attained by calling instrument an equitable 
mortgage. Anderson vs. Tribble, 584. 

6. Payment by borrower to bank of a sum of money to negotiate 
a loan, though bank acted as agent of lender, to whom legal 
interest was paid, did not taint transaction with usury, lender 
having received none of such money, and having no knowl- 
edge of it. Boardman, next friend, et al. vs. Taylor et al, 
6378. 


INTERROGATORIES. 


1. Cross-interrogatories substantially answered by immediate re- 
sponse or reference to answers to direct interrogatories, 
testimony not suppressed. Schaefer vs. Georgia Railroad, 39. 

2. Refusal to suppress interrogatories, to cause reversal, it must 
appear that objection was made in writing and notice given 
to other party before case was submitted to jury. Galceran 
us. Noble, Fr. et al., 367. 

3, Failure to exhibit to commissioners in Delaware books which 
witness states are in Mississippi, no ground for suppressing 
interrogatories. Petersburg Savings and Insurance Co. vs. 
Manhattan Fire Insurance Co., 446. 

4. Witness cannot be required to attach merchant’s books to inter- 
rogatories; transcript should be asked for. /dzd. 


See Evidence,1; Practice in Superior Court, 17. 
JOINT STOCK COMPANIES. See Corporations, 6, 7. 
JUDICIAL INTERFERENCE. See Officers, 2, 3. 


JUDGMENTS. — 


1. Order making return of partitioners judgment of court, not 
collaterally attacked and excluded on the ground that pro- 
ceedings to obtain partition were not properly recorded, or 
that only one partitioner went on the land. Xzng vs: Dillon, 
Zl. 
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. Motion to vacate judgment and reinstate case depends on cir- 
' cumstances of case. S/orey vs. Weaver, 2906. 


. Properly overruled in this case. did. 


4. Motion to set aside judgment by default and reinstate case to 


allow pleading to merit, substantially same matters as in pro- 
posed plea being res adjudicata, motion was properly over- 
ruled. Storey vs. Weaver, 296. 


. Beneficiaries of homestead were not concluded by judgment ren- 
dered against husband and father subsequently to setting apart 
of same, on settlement of estate of which he was executor. 
They could certainly attack it for defects on its face. JZer- 
ritt vs. Merritt et al., 324. 


. Executor cited for settlement, judgment de bonds proprits will not 
be rendered in absence of plea of me ungues executor, release to 
himself, Alene administravit or plene administravit preter. 
Lbid. 


. Suit brought against certain persons for materials furnished, 
and judgment prayed both against them and foreclosing lien 
on property alleged to be held by them as a joint stock com- 
pany, judgment against them as individuals not so illegal as 
to be set aside on motion or by affidavit of illegality. Rem- 
edy in Code §§3367 to 3375 cumulative. Mosely et al, vs, 
Fones, 400. 

. Case tried, and exceptions taken both to refusal of new trial and 
form of decree, dismissal of writ of error affirms judgment 
as pronounced, and bill of review does not lie for errors ap- 
parent on-face of record. Price et al. by next friend, vs. 
Lathrop & Co. et al., 545. 


. Bill of particulars not attached to declaration, failure can be 
cured by amendment; judgment not set aside. W</son, as- 
signee, us. Stricker & Co. et al., 575. 


. Pleadings insufficient to support verdict or judgment, latter will 
be set aside. Jdzd. 


. Justice rendering judgment on note not at court room, f. fa. 
was void, and payment and entry thereon did not prevent bar 
of statute as to note. Reed vs. Thomas & McNeal, 595. 


. Recovery in ejectment, though under deed to secure debt, is 
conclusive on all questions arising under deed or its consider- 
ation, which would have been subject of a legal defense. 
Tbid. 


See Bankruptcy. 1; Attachment, 1, 4, 5, 7; Claim, 1; 
Trust, 7. 
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JURISDICTION. 


1. Justice of peace in one county may adminis‘er oath and issue 
warrant to dispossess tenant holding over in another. Dux- 
Bignon vs. Tufts, 59. 

2. Probate of wills, court of ordinary has exclusive jurisdiction of. 
Will cannot be proved and introduced in evidence in supe- 
rior court. Sperber vs. Balster et al., 317. 

3. Habeas corpus, ordinary has jurisdiction to issue and try to de- 
termine rights of husband and wife living separately to pos- 
session of children. J/oore vs. Moore, 276. 

4. Execution issued by governor and levied by sheriff attacked by 
bill as founded on no constitutional law, sheriff was substan- 
tial party, and superior court of his county had jurisdiction. 
Mayo, sheriff, vs. Renfroe, 408. 

5. State authorizing suit against herself on certain stipulations and 
for certain cause of action, courts cannot consider other 
cause of action, or broader equities than those included in 
the grant. Thweatt vs. the State, 673. 


See Jilegality, 2. 


JURY. 

1. Names of jurors not in box or on list, not good ground for new 
trial when first urged after verdict. Stewart vs, State, go. 

2. Jury of five in city court of Atlanta is authorized by statute and 
not unconstitutional. The acts of December 16th and 17th, 
1878, are not applicable to city court of Atlanta. Downing 
us. State, 110. 

3. One of grand jurors having been a member of coroner’s jury 
who found that deceased came to his death at the hands of 
present defendant, not good plea in abatement to indictment. 
Betts vs. State, 508. 

4. Judges of law and fact, in what sense jury are. Robinson vs- 
State,517; Malone vs. State, 539. 


See Criminal Law, 22, 23; Witness, 7. 


JUSTICE OF THE PEACE, 


1. Declaration set out cause of action against a railroad for dam - 
age to personalty, summons with copy attached and referred 
to was served on agent; action was not fatally defective 
against railroad, because summons was directed to agent in- 
stead to railroad. Western and Atlantic Ratlroadvs. Kirk 
patrick, 86. 
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2. Note being placed in hands of justice for suit and collection, it 

’ was error to dismiss case because plaintiff did not appear. Jus- 

tice shouid proceed to trial and produce note. Hitch vs, 
Lambright, F. P., 228. 


3. Case dismissed erroneously on account of absence of plaintiff, 
whether justice is subject to rule, depends on his good faith. 
He is liable to rule for malfeasance, not for error in judgment. 
Tbid. 


4. Garnishee (prior to 1880) misled by justice stating that he had 
till next term to answer, did not prevent judgment against 
him. Farley vs. Bloodworth & McDowell et al., 349. 


See Furisdiction, 1; Fudgments, 11. 
JUSTIFICATION. See Slander, 1. 


LANDLORD AND TENANT. 


1. Justice of the peace in one county may administer oath and issue 
warrant to dispossess tenant holding over in another. Du- 
Bignon vs. Tufts, 59. 


2. Affidavit to dispossess tenant holding over cannot also serve the 
purpose of recovering personalty. Inclusion of personalty 
therein does not vitiate, but is surplusage. /dzd. 


3. Bath-room and water-closet were appurtenant to two rooms, 
one in exclusive possession of tenant, the other controlled by 
landlord, though tenant carried key to common hallway ; 
damages occurred to tenants on floor below from careless use 
of bath-room; landlord was liable, though not personally 
concerned in negligence. ones et al., executors, vs. Freid- 
enburg & Co., 505. 


LAWS. 


1. Section 167 of Code, giving remedy on official bonds, though not 
executed, filed, etc., as provided by law, does not include 
summary execution since allowed against treasurer and sure- 
ties by act of 1876. Mayo, sheriff, vs. Renfroe, 408. 


2. Oath of sureties on treasurer's bond under act of 1876, require- 
ment of, is not merely directory, but primarily for benefit of 
state, and secondarily of co-securities. Failure to take oath 
would discharge other sureties unless estopped by their own 
conduct. /dzd. 


See Corporations. 3; Municipal Corporations, 11-12; 
Constitutional Law; Furisdiction, 5. . 


v 66—50 
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LEGACY. See Wills, 5; Estates, 2. 


LEVY AND SALE. 


1. Purchaser of land under void execution in favor of himself as ad- 
ministrator, when ejected by defendant, cannot maintain bill 
against the holder of a senior 7. fa. to which the money was 
applied, the defendant in 7. fa. and the sheriff to compel a 
refunding of the proceeds of sale, by simply alleging collusion 
in withdrawing older f. fa. and allowing sale under void 
fi. fa. Edenfield vs. McLeod et al., 71. 

. Officer being unable to write, entry of levy written out by another 
in his presence and by his procurement, and signed by him 
with his mark, is good. Cox et al. vs. Montford, administra- 
trix, 62. 


. Notice to tenant of levy on realty, requirement of, is directory ; 
failure to give notice does not render levy void. dz. 

. Levy dated six days before attachment on which it is founded, 
is illegal. W<lson, assignee, vs. Stricker & Co. et al., 575. 

. After levy has been made and claim interposed, but before 
papers have been returned into court, new levy on other prop- 
erty may be made without order of court. Wyatt vs. Chap- 
man, 727. 

. Entry of levy, after describing a tract of land levied on as the 
“ factory tract,” added, “also about ninety acres of land lying 
on the west of said factory tract and west of Alcora river— 
all of said land lying in Newton county:” e/d, that such 
levy will not be dismissed as too general. PAz//ips, Fr., vs. 
White et al, 753. 

See /ilegality, 2-7 ; Evidence, 43. 


LICENSE. See Zax, 7-5. 


LIENS. 


1. Affidavit to foreclose lien on steam saw-mill must show demand 
for payment after debt became due. J/clam vs. Solomon, 55. 

2. State’s lien on property of depository attached from date of ex- 
ecution of bond, and on default governor could issue execu- 
tion as against a defaulting treasurer. Seay et al. vs. Bank 
of Rome et al., 609. 

3. State's lien is not limited to property which can be reached by 
levy, but covers choses in action. /dzd. 
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. Assignee of bank for benefit of creditors, and creditors whom he 
represents, stand in no better situation than bank as to prior 
equitable liens. dd. . 

. Tax lien of city of Atlanta attached on April 1st. Subsequent 
sale of land, failure to pay purchase money, judgment against 
vendee, filing deed to him and selling under 7. fa., did not 
divest lien of city. Sheriff’s sale conveyed what vendee had ; 
lien was on what vendor had. Freeman, trustee, vs. Mayor, 

etc. of Atlanta, for use, 617. 

. Transferee of tax 7. fa. could not claim fund arising under 
sheriff’s sale, and it was irrelevant to show that he permitted 
it to be paid to purchase money f. fa. bid. 

: 63 Ga., 645, considered and re-affirmed. Gashzll et al. vs. Davis, 
665. 

. Mechanic foreclosing lien on improvements against party in 
possession as owner, how far affected by knowledge of true 
owner? Quere. 

. Mechanic having foreclosed lien as against party in possession 
of property, and subsequently filed a bill against true owner 
to subject improvements, latter had all defenses which he 
would have had if originally declared against, including de- 
fense that plaintiff was not a mechanic. /d¢d. 

. Mechanic’s lien is only on improvements made and material used 
by him, and not on entire premises. /déd. . 

. Affidavit to foreclose laborer’s lien must state that work was. 
done by plaintiff ; that defendant is indebted to him for work 
done is not sufficient. Mabry vs. Fudkins, surviving part- 
ner, 772. 


LIS PENDENS. See Attachment, 10; Distress Warrant, 4. 
LOST PAPERS. See Mortgage, 3. 
MACON. 


1. Municipal authorities of Macon had .power to allow encroach- 
ments on streets. Azrtland vs. Mayor, etc., of Macon et al., 


IS5. 
MANDAMUS, 


1. Does not lie to compel officers of bank to transfer stock except 
under judicial sale. Bank of State of Georgiavs. Harrison, 


696. 
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MASTER AND SERVANT. See Raélroad, 10, 79. 


MINORS. See /nfancy. 


MONEY RULE. See Practice in Superior Court, 22-23. 


MONROE COUNTY, 


1. Commissioners of roads and revenues of Monroe county have 
no jurisdiction to remove obstructions from private ways 
such jurisdiction is in ordinary. Batley, agent, vs. Baze- 
more et al. , 5.37. 


MORTGAGE. 


1. Personalty having been levied on, claimed and found subject, 
claimant being also defendant in 7. fa., may file affidavit of 
illegality on new grounds. Harper vs. Gramling, Spalding 
& Coa., 276. 

2. Affidavit to foreclose chattel mortgage must show that defend- 
ant resides in the county where foreclosure is made. /dzd. 


3. Lost mortgage cannot be summarily established. Littlefield 
&» Bro. vs. Clary, 722. 


“MUNICIPAL CORPORATIONS. 


1. Right to run omnibuses, wagons, etc., to depots, whether in- 
cluded in business of keeping public stables in a city, depends 
on custom. This, to be binding on authorities, must be so 
universal as to make the two occupations parts of the same 
business. Mayor, etc., of Savannah vs. Feeley, 71. 


2. Recovery of money paid for licenses to municipal corporations 
having power to issue same, not to be encouraged by the 
courts. /dzd. 


3. Voluntary payments not recoverable. /3éd. 


4. Agents of city had the right to let off water from time to time 
from reservoir of water works, to carry out the objects thereof, 
provided they did so with the care of a prudent man whose 
own crops were growing beiow, and provided it did no more 
harm than nature’s floods would have done had there been no 
reservoir, and provided the flow, in the absence of high water, 
would not have more than filled the natural bed of stream. 
Brown vs. City of Atlanta, 71. 

5. Owner of land on stream below reservoir suing for damage 
from overflow, law is similar to that in case of damage from 
ordinary mill-dam, /d¢d. 
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. Onus, in such case, is on plaintiff to show that reservoir and 
water therefrom were preponderating causes of damage. 
Lbid. 


. Charter power to alter grades of streets involves legislative act. 
After this, the mere construction of work is ministerial. 
Fuller vs. City of Atlanta, So. 


. Power to grade streets conferred by charter, city is not liable 
for injuries to adjacent property owner, provided reasonable 
care and skill be exercised in the performance of work, in © 
the absence of any special provision of charter. /ézd. 


. Stoppage of mouth of sewer in connection with and pending 
grading of street, is a proper item of damage in suit for im- 
proper grading ; stoppage of sewer at a different time would 
be a separate cause of action. /dzd. 


. Party leaving safe, convenient and well-lighted sidewalk several 
feet and falling into excavation, municipal corporation is not 
liable, and non-suit should be granted. A/ter, if excavation 
were so near to ordinarily travelled way that one would be 
liable to fall in from ordinary accidents of travel. Zeftler 
ws. City of Atlanta, 195. 

. Registration of voters of municipal corporation, laws providing 
for, not unconstitutional. McMahon et al. vs. Mayor, etc., 
of Savannah, 217. 


. Poll tax of municipal voters collected by city and applied to 
constitutional objects, law allowing, not unconstitutional. 
Lbid. 


. Locating sewers and determining dimensions involves legislative 
or judicial discretion ; but city is liable for negligent con- 
struction or failure to keep in proper repair. Mayor, etc., of 
Savannah vs. Speer, 304. , 


. Power to allow street to be incroached on and fenced, includes 
power to allowimprovements thereon. Kirtland vs. Mayor, 
etc., of Macon et al., 385. 


. One beneficiary of ordinance allowing encroachment on street 
is estopped from denying its validity as against another ben- 
eficiary. /dzd. 


. Bridge over a drain habitually used by foot passengers as a part 
of street-crossing, in absence of stepping stones or other con- 
venient crossing, becomes practically part of sidewalk ; and 
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city is responsible for damages from defects therein as for 
those from defects in sidewalks. City of Atlanta vs. Champe 
et ux., 650. 


See Savannah, 1; Macon,1,; Tax, 4, 5. 


NEGLIGENCE. 


1. Action being based on negligence of defendant's agents, ovus is 
on plaintiff to show same and consequent injury. Brown vs. 
City of Atlanta, 71. 

2. Owner of land on stream below reservoir of city suing for dam- 
age from overflow, law is similar to that in case of damage 
from ordinary mill-dam. /é7d. 

3. Onus, in such case, is on plaintiff to show that reservoir and 
water therefrom were preponderating causes of damage. 
lbid. 

4. Existence of negligence is peculiarly for the jury ; court may cor- 
rect erroneous finding, or grant non-suit if no conflict as to 
negligence, but where fact is doubtful, it should be left to 
jury. Central Railroad vs. Freeman, 170. 

5. Party guilty of negligence is liable only for proximate conse- 
quences of his wrongful act. Perry vs. Central Railroad, 746. 

See Municipal Corporations, 10; Railroads, 2, 6-12, 19; 
Landlord and Tenant, 3; Husband and Wife, 3-4. 


NEW PROMISE. See Statute of Limitations, ra. 


NEW TRIAL. 


1. Ground of motion that verdict did not cover issues made by 
the pleadings, without specifying wherein. was insufficient in 
a complicated equity cause where distinct issues of fact were 
submitted to the jury and a finding returned thereon. Jess- 
man us. Girardey et al., 78. 

2. Noerror which could injure movant was committed in this case, 
and verdict was not contrary to law or evidence. Mewsom 
vs. Georgta Railroad, 57. 

3. Verdict warranted by evidence. Brown vs. City of Atlanta, 
71; Stewart vs. State, 90; Downing vs. State, 110; lbid, 
160; Central Railroad vs. Rogers &* Sons, 251; Scott & 
King vs. Ayers, 255; Grimsly vs. Fernigan; Maynard vs. 
Flanders & Huguenin, 256; Pulliam vs. Shelor, ex'r; Lee 
vs. State; Ivey vs. State; Gunn vs. Giles; Fackson, adm'r, 
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vs. Martin; Fonesvs. State; Humphrey vs. State, 257; At- 
lanta and W. Pt. R. R. vs. Fohnson, 259; Giles vs. State, 
344; Galceranvs. Noble, Fr., et al., 367; Rawls vs. Saulsbury, 
Respess & Co, 394; Betts vs. State, 508; Robinson, vs. State, 
517; Hortonvs. State, 690; Watford vs. Forester, adm'r, 738; 
Moye vs. State, 740; Phillips, Fr., vs. White et al., 753; 
Georgia Land and Lumber Co. vs. Humphries, 754; Dobbs 
us. State, 754; McCollum vs. Rucker; Spencer vs. Printup, 
Bro. & Pollard; Wilder & McGinty vs. Sandford, 756. 


. Inaccuracy in language of charge will not require a new trial: 
where same verdict must result. /xdler vs. City of Atlan- 
ta, 80. 


. Newly discovered evidence concerning conversation in which 
movant engaged, is no ground for new trial. Stewart vs. 
State, go. 

. Verdict not warranted by evidence. Azug vs. Dillon, 131; 
Planters’ Bank of Fort Valley vs. Kersh, 255; Bank of 
Washington vs. Ellington, 280, 

. No written request to charge made, law of case fairly submit- 
ted, and verdict supported by evidence, new trial refused. 
Gresham, for use, vs. Baugh, ex’r, 189. 

. New trial granted without stating ground therefor, sufficient 
ground presumed, unless contrary appears. Comer vs. Gran- 
nts, 255. 

. Newly discovered testimony whict could not change verdict is 
no ground fornewtrial. Grimsly vs, Fernigan, 256. 

. Discretion in granting new trial not interfered with unless 
abused. Svory et al. vs. Collins et al.; Sawyer, trustee, et 
al. vs. Plant et al.; Morgan vs. Ketth; White vs. Fulton 
etal, 256; Edwards et al. vs. Worley et al., 755. 

. Motion with approved brief of evidence must be filed during 
term of decision ; if strict law is varied by agreement allow- 
ing specified time for filing, time is of essence of contract. 
Pease vs. Pease, 277. 

. Finding of judge,.presiding without jury, supported by evi- 
dence. Kirtland vs. Mayor, etc., of Macon et al., 385; Ab- 
taway et al. vs. Nisbet, 756. 

. Evidence admissible against nominal parties, but inadmissible 
against real party, being rejected, new trial not’ required 
Boardman, next friend, et al. vs. Taylor et al., 638. 
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. Charge, taken with context, being right, new trial not granted 
for slight inaccuracies. City of Atlanta vs. Champe et ux., 
659. 

. Requests substantially given or unauthorized by evidence, re- 
fusal of, will not require new trial. /ézd. 

. Fuller investigation will subserve the ends of justice in this 
case. Gastill et al. vs. Davis, 665. 

. Newly discovered evidence, the sole object of which is to im- 
peach a witness, will not require a new trial. Horton vs. 
State, 690, Dobbs vs. State, 754. 

. Verdict in this case was required by evidence, and granting new 
trial was error. Worsham, adm'r, vs. Murchison, 715. 

. Mere discovery of evidence cumuiative of that introduced on 
trial, is no ground for extraordinary motion for new trial. 
Must be some unusual fact which prevented discovery. Pur- 
year vs. Stale, 753. 


See Practice in. Supertor Court, 2,7, 17, 25. 


NON-SUIT. 


1. Party leaving safe, convenient and well lighted sidewalk several 
feet, and falling into excavation, municipal corporation is 
not liable, and non-suit should be granted. <A/zfer, if exca- 
vation were so near to ordinarily traveled way that one would 
be liable to fall in from ordinarily accidents of travel. Zet/ler 
vs, City of Atlanta, 195. 

2. Technically there is no non-suit in equity, but bill will be dis- 
missed where no recovery could be had under the evidence. 
Result being same, calling dismissal a non-suit will not cause 
reversal. Hart vs. Henderson, 568. 

3. Non-suit as to one of two defendants is not final judgment, so as 
to give right of exception, case pending as to other defend- 
ant. Shealy vs. Toole et al., 57}. 


See Principal and Agent, 4; Railroad, 18; Equity, 9. 


NOTICE. See Levy and Sale, 7; Principal and Agent, 8-9. 


NOTICE TO PRODUCE PAPERS. See Evidence, 57. 


OFFICERS. 


1. Attorney general has no authority to bind state by settlement of 
tax execution for less. than full amount. S/ate vs. South- 
western Railroad, 40}. 
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. Defenses allowed treasurer and sureties to executions issued 
under act of 1876 are not limited to appeal to governor, but 
include defenses theretofore allowed by courts to tax collec- 
tors and tax-payers, under the prohibition of judicial inter- 
ference. Mayo, sheriff, vs. Renfroe, go8. 

. Such defenses illustrated. /dzd. 

4. Treasurer’s bond of 1876, not being executed by him or ac- 
cepted by governor, though signed by sureties, was invalid. 
No summary execution under act of 1876 could be based 
thereon.. /dzd. 

. Bond of 1877, not being executed in forty days from election, 
nor recorded as prescribed by law, sureties not having justi- 
fied, and no affidavit of what they were worth being attached, 
was not a good statutory bond under act of 1876 and laws 
in pari materia. Lbid. 

. Pilots are not public officers or civil officers, so as to be subject 
to guo warranto. Their licenses are like other licenses. 
Dean et. al., vs. Healy, 503. 

See Levy and Sale, 2; Damages, 1-3; Fustice of the 
Peace, 1-2; Laws, 1,2; Estoppel, 3; Constitutional 
Law, 4; Sheriff, 1-2. 


OFFICIAL BONDS. See Officers, 2-5; Principal and Surety, 3, 4. 


ORDINARY. 


1. Habeas corpus, ordinary has jurisdiction to issue and try, to de- 
termine rights of husband and wife, living separately, to pos- 
session of children. Moore vs. Moore, 236. 

2. Discretion not abused in awarding children to mother in this 
case. did. 


See Administrators and Executors, 10, 


PARTIES. 


1. Redeem land, right to under contract sought to be enforced after 
sale to third party, present owner is anecessary party. Brown 
us. Cheatham, 14. 

2. New party to common law proceeding not added by amend- 
ment. did. 

3. Bank charter is public law, of which courts will take judicial 
cognizance. Where it expired pending action against bank 
was on a dormant judgment, case was properly dismissed. 
Terry vs. Merchant's etc., Bank of Savannah; 177. 
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. Motion to reinstate and appoint receiver properly refused; there 
being no other defendant than the bank. dd. 

. Numerous parties having common interest, a few may sue rep- 
resenting others. Aates et al., trustees, et al., vs. Houston et 
al., 198. 

. Minor plaintiff in ejectment dying, legal representative may be 
made a party and case proceed. Dean, ex’r, vs. Feeley 
et al., 273. 

. Execution issued by governor being levied by sheriff, and legal- 
ity of process attacked by bill, as founded on.no constitutional 
law, governor was not proper party defendant. J/ayo, sheriff, 
us. Renfroe, 408. 

. Attorney general filing demurrer for sheriff, governor was practi- 
cally represented. /dzd. 


See Ratlroads,1,; Practice in Supreme Court, 11; Fraud, sz. 


PARTITION. 


1, Order making return of partitioners judgment of court cannot 
be collaterally attacked and excluded on the ground that pro- 
ceedings to obtain partition were not all properly recorded, or 
that only one partitioner went on the land. XA7zng vs. Dillon, 
rl. 

2. Undivided interest in land being sold at sheriff's sale, subject to 
homestead right, partition was necessary before homestead 
could be set apart ; it could be then laid off from part allotted 
to purchaser. /dzd. 

3. Claimant of homestead could not agree with purchaser of un- 
divided interest at sheriff's sale to include improvements in 
the homestead, to the exclusion of co-tenents, before parti- 
tion. /déd. , 


PARTNERSHIP. 


1. One partner selling his interest in note payable to firm to the 
other partner, and dying. in a suit by transferee, makers 
were not competent to. show payment to decedent. J/c- 
Whorter & Young vs. Sell, 139. 


PILOT. See Officers, 6. 


PLEADING. 


1. Contract in writing, no fraud, accident or mistake being alleged, 
wii! be taken as covering entire agreement: new stipulations 
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set up, neither in writing nor omitted by fraud, accident or 
mistake, proceeding was demurrable. Brown vs.Cheatham,14. 

. Claim may be interposed by claimant, his agent or attorney. Of 
partners or joint owners any one may interpose a claim ; but 
the character in which itis done must appear. Blackwell. 
vs. Pennington &»* Sons, 240. 

. Suits by partners or persons jointly interested may be amended 
by inserting omitted name; but suit in individual name can 
not be amended into suit by partnership. /dzd. 

4. Claim affidavit is not amendable. /é¢d. 

. New promise, to relieve bar of statute of limitations, must be dis- 
tinctly alleged. General allegation that new promise had 
been made in letters and by payments and releases entered 
on mortgage, evidenced by hand-writing of mortgagor, was in- 
sufficient. esup et al., trustees, vs. Epping, 374. 

. Declaration in attachment should allege levy on specified prop- 
erty; mere statement that non-resident defendant had been 
attached to answer in an action on promises, without more, 
and with no prayer for judgment, was fatally defective. 
Wilson, assignee, vs. Stricker & Co. et al., 575. 

. Pleadings insufficient to base verdict and judgment upon, judg- 
ment will be set aside. ddd. 

. Plea of failure of consideration was not full, but not so defec- 
tive as to be stricken on generaldemurrer. Taylor vs. Hin- 
ton, 743. : 

See Razlroads, 1; Attachment, 1, 5, 6. 


PRACTICE IN SUPERIOR COURT. 


1. Accused in criminal case introducing any evidence, though only - 
in rebuttal of attack made on his statement, loses conclu- 
sion. Downing vs. State, 110. 

2. Counsel agreeing in writing to limit argument, which was done, 
though the court may have indicated necessity for shortening 
argument, not ground for new trial. Foley, Bro. & Co., vs. 
Abbott & Bro., 115. 

3. Quo warranto case, practice in, where not regulated by statute 
or local laws, is to present petition, verified by affidavit, for 
leave to file information; rule #zs# issues ; on its return, un- 
less respondent shows such cause as puts his right beyond 
dispute, leave will be granted to file information, that ques- 
tion of right may be determined. Harris et al., trustees, vs. 
Pounds et al., trustees. 12}. 
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. Affidavit as to facts on which petitioner rests his title should be 
positive; as to usurpation it may be on information and 
belief. /dzd. 


. Proceeding not demurrable because copies of papers referred to 
are not exhibited, though more satisfactory course is to at- 
tach them. /dzd. 


. Court ordering arrest of defendant’s witnesses on account of 
what they had testified, in presence of jury, was error. This 
amounted to an intimation that their testimony was false- 
Burke vs. State, 157. 


. Accusation containing two counts, one for selling, the other for 
keeping kerosene oil below test, and the court having with- 
drawn second count, new trial was not necessitated because in 
doing so he said, “there was no evidence of defendant's keep- 
ing the oil unless it might be inferred from the fact that such 
kerosene had been sold by defendant.” Downing vs. State, 
160. 

. Verdicts must be founded on testimony. No testimony being 
introduced, to allow defendant to take a verdict was error. 
Burdell vs. Blain, 169. 


. Motion to dismiss counter-affidavit to distress warrant takes pre- 
cedence of motion to dismiss warrant; but where counter- 
affidavit was sufficient to retain case in court, plaintiff was not 
hurt by failure to hear his motion first. Drake vs. Dawson, 
174: 

. Order takén making representative of decedent a party, objection 
that motion was not in writing should be made at the time ; 
too late at second trial to object. Dean, ex'r, vs. Feely et al., 
273. 

. Order ruled insufficient, was cured by motion in writing and sec- 
ond order. /déd. 


. Receiver is not entitled to demand jury to pass on his accounts, 
but if sent to auditor and exceptions of fact filed to report, 
he may demand jury. Azers, receiver, vs. Veal, 302. 


. Framing charge before hearing evidence, whether error, depends 
on whether charge was correct. If not, errors should be 
pointed out. Gzles vs. State, 344. 

. Interrogatories, for refusal to suppress to cause reversal, it must 
appear that objection was made in writing and notice given 
before case was submitted to jury. Galceran vs. Noble, Fr. 
et al., 367. 

. Motion to dismiss bill because there is common law remedy, too 
late at trial term. Coston vs. Coston, 782. 
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. Mistake in settlement of case, before entered of record and 
made judgment of court, is open to investigation ; and if it 
vitiates settlement, latter will not be made judgment at all. 
State vs. Southwestern Rat/road, 40}. 


. Interrogatories being ubjected to by defendant, part was ruled 
in ard part rejected; subsequently part rejected was intro- 
duced by defendant ; ruling of court was no ground for new 
trial on his behalf. Petersburg Savings and Insurance 
Company vs. Manhattan Fire Insurance Company, 446. 


. Equitable plea to action of ejectment on joint demise of several, 
affecting plaintiffs differently, verdict may be for part of land 
based on several rights of some of plaintiffs. Rumph vs. 
Truelove et al., 480. 


. Witnesses being absent, solicitor general agreeing what they 
would testify and not to controvert same, on their coming in 
shortly after trial began, no error to allow agreement to be 
withdrawn. Betts vs. State, 508. 


. Several pleas filed and general verdict found for defendant, on 
objection, jury should be required to specify plea or pleas on 
which verdict was based. W7l/liams vs. Gunnels et al., 521. 


. Objection made to witness and ruling made that he was incom- 
petent as to certain facts, afterwards testimony as to them 
being given by him, counsel understanding that objection 
continued, court not so understanding, new trial will be 
granted. Park vs. Park, ex'r, 543. 


. Judgment ordering fund alleged to be in hands of sheriff to be’ 
paid to one contestant being excepted to, and supersedeas 
bond given conditioned to pay eventual condemnation money, 
on affirmance, principal and sureties in bond would only be 
liable for custs and damages for frivolous appea! (if awarded), 
not for amount in dispute. Odfver vs. State. 602. 


. Unsuccessful contestant being purchaser and never having paid 
bid, would not alter the case on motion to enter judgment on 
the bond. Rule to distribute does not include remedy against 
defaulting purchaser. /did. 

. Suit being on contract and no defense filed, under constitution 
of 1865 judgment should have been taken by default ; verdict 
and judginent thereon were void. 7zppin vs. Whitehead, 688. 


. Brief of evidence agreed on by counsel and filed and rule m7s7 
granted, motion will not be dismissed on hearing because 
brief was not approved ; granting rule 7sz is presumptive 
approval, and direct approval may be made at hearing 
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although different judge presides. Worsham, adm'r.-vs. 
Murchison, 715. 

26. Claimant of property advertised by administrator may assume 
onus by admitting possession, and be entitled to open and 
conclude. Campbell, adm'r, vs. Roberts. 


See New Trial, 1,11; Wills, 4; Attachment, 2; Inter- 
rogatories, 4; Costs, 2,; Witness, 5-6; Amendment, 9 ; 
Injunction and Receiver, 8. 


PRACTICE IN SUPREME COURT. 


1. Plaintiff in error must show error which injured him. Brownz 
us. City of Atlanta, 71; Scarborough vs. Stroster, adm’ x, 3791. 

2. Exhibits to bills of exceptions not identified by presiding judge 
at proper time, bill cannot be withdrawn from this court for 
identification. Hawes vs. Hawes, 142. 

. Alleged charges and refusals to charge in motion for new trial 
not verified by court. not considered except so far as they 
correspond with whole charge certified in record. Gresham, 
Sor use, vs. Baugh, ex'r, 189. 

. Exception being to refusal of new trial, evidence may be 
brought up in record, but must be referred to in bill of ex- 
ceptions. AZlanta, etc., Air-Line Ratlway Company vs. 
Smith, adm’ x, 205. 

. Clerk’s certificate dated before judge's signature, case dismissed. 
Tbid. 

. Service of bill of exceptions on counsel employed to assist 
state’s attorney in criminal case not sufficient. O/fver vs. 
State, 24}. 

. Time for tender and signing of “fast” bill of exceptions is im- 
perative ; no provision is made for signing after time allowed 
and certifying cause of delay. Hardin vs. Swann, relator, 
244; Sewell vs. Edmondston et al., 353. 

. Certificate of clerk to bill of exceptions must be in substantial 
compliance with statute. Certificate to best of clerk’s knowl- 
edge and belief is insufficient. Azsken vs. Hilton et al., 245. 

. Service of bill of exceptions within ten days after signing must 
appear. Date of signing, or that service was in proper time 
thereafter not appearing, case dismissed. ones, adm'’r, vs. 
Daniel, 246. 

. Bill was filed by wife and children against husband and his 
creditors to establish trust in property held by husband, under 
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marriage settlement ; creditors filed cross-bill against com- 
plainants, the husband and others to subject the property. 
Husband became bankrupt, and assignee was made party de- 
fendant. New trial was moved by complainants; refused ; 
exception by them: /e/d, that assignee was a necessary party 
to bill of exceptions. Price et al. vs. Lathrop & Co, et al., 
247. 

. Assignee in such case cannot be made party plaintiff in error by 
amendment. Jdzd. 

. Diligence requires counsel for plaintiff in error to see whether 
papers have reached this court in time to have them here by: 
some proper proceeding before conclusion of circuit to 
which case belongs. ‘/c Daniel et al, vs. Brakefield, 249. 

. Clerk of court below makes affidavit that he has forwarded pa- 
pers to clerk of this court by mail, on failure to arrive copy 
of bill of exceptions’ may be established on motion before 
close of circuit. /dzd. 

. Court in which transcript of record should be established, not 
decided. did. 

. Motion to dismiss bill in equity, in nature of non-suit, refusal 
excepted to, evidence must be brought up. Coston vs. 
Coston, 782. 

. Documentary evidence rejected and error assigned thereon, 
should be set out in bill of exceptions, if ‘no motion for new 
trial is made. Watts, administrator, et al. vs. Colquitt, gov- 
ernor, for use, 492. ; 

. Motion to dismiss made on call of case, and immediately dimi- 
nution of record suggested, latter takes precedence, even 
though completion of record would not prevent dismissal. 
Hatnes et. al., vs. Clary & Whaley, 579. . 

. Sheriff is necessary party to bill of exceptions to refusal to grant 
new trial on motion of complainants in bill brought to enjoin 
certain plaintiffs in 7. fa. and the sheriff from proceeding,and to 
cancel f. fa., though sheriff made no defense and case was sub- 
mitted on issues of fact, resulting in a decree for plaintiffs in 
fi. fa., and that it proceed. bid. 

. Non-suit granted as to one of two defendants is not final judg- 
ment so asto give right of exception, case still pending as to 
other defendant. Shealy vs. Toole et al., 573. 

. Diminution of record must be suggested on or before calling of 
case. After case called and motion to dismiss argued, too 
late to suggest diminution. /d¢d. 
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. Bill of exceptions fails to show county where case was tried, case 
dismissed, though certificate of clerk is from him as clerk of 
superior court of specified county. Luglish, adm’x., et al. 
vs. Bryan, ex'r., 574. 

. Acts of 1875 requiring bill of exceptions to be tendered within 
sixty days where court continues more than thirty days, was 
to accelerate, not delay, review. It did not allow sixty days 
after adjournment; after end of court, §4252 of Code ap- 
plies. Huff vs. Brantly, 599. 

. Exceptions to decree in equity bring up record on which de- 
cree was based, and case will not be dismissed because evi- 
dence is not embodied in bill of exceptions. Churchill vs. 
Bee & Co. et al., 621. 

. Record and bill of exceptions, certified to be in case of E. vs. A.., 
cannot be withdrawn (under act of 1877) to be certified as 
being in case of Z. vs. A. and W. Erie City [ron Works 
vs. Angter et al., 634. 

. Clerk of superior court could not be required or allowed to come 
into supreme court and alter certificate or attach a. new one. 
lbid. 


. Brief of evidence was not perfected, but counsel argreed that 
orginal interrogatories be used on hearing and sent up as part 
of evidence ; judge approved brief, with order to clerk to 
copy interrogatories as part of evidence; what purported to 
be such interrogatories appeared in the record, discon- 
nected from brief and not authenticated. Writ of error was 
dismissed. /d¢d. 


. Want of jurisdiction in court below to try case will work a re- 
versal, not a dismissal. Worsham vs. Murchison, 715. 


. Leave to withdraw writ of error, will be granted after argument 
but before any written decision has been agreed on. Bank of 
State Georgta vs. Citizens Bank et al., 752. 

. Grounds of motion for new trial—other than formal ground 
that verdict is contray to law and evidence—not certified to 
be true, will not be considered. Gceorgéz Land & Lumber 
Co.vs. Humphries, 754. 

. Affidavit zx forma pauperis not filed in court below, cannot be 
filed here, and counsel be relieved from payment of costs. 
Phillips et al., vs. State, 755. 


PRESCRIPTION. See 77#/e, 7, 5. 
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PRINCIPAL AND AGENT. 


I. 


Voluntary agent without reward liable only for gross neglect. 
Armstrong, Cator & Co., us. Pease, 70. 


. Agent who has discharged duty is entitled to necessary expen- 


ses. Jdzd. 


. Firm in Baltimore sending out milliner who proved unsatisfac- 


tory, on written request of person in Savannah for first-class 
milliner, suit for expenses incurred involved not only her com- 
petency, but also questions of nature of agency, diligence 
used, and expenses necessary. /dzd. 


. Collection by one who receipts for money as being for another 


and to be credited on a note of the party making payment 
held by such other, with proof that the person signing the 
receipt had in hand some claims of the person for whom he 
receipted, but no proof as to the claim mentioned, does not 
charge giver of receipt on behalf of alleged principal. Non- 
suit was proper. Hayes vs. Pittman, ex’x, 257. 


. Statements of agent dum fervet opus admissible against prin- 


cipal. Galceran vs. Noble, Fr., et al., 767. 


. Common agent of insurer and insured could not cancel policy, 


but could convey passingly from former to latter notice of 
demand for cancellation. But to effect cancellation before 
payment of premium, notice must reach assured as uncondit- 
ional demand, and not mere expressions of desire. Pe- 
tersburg Savings &» Insurance Co. vs. Manhattan Insur- 
ance Co., 446. 


. Agent of payee of note to collect being authorized by maker 


and surety to enter credit, and doing soin presence of both, 
constitutes new promise, and prevents bar of statute. CRAW- 
FORD, J., dissented. Green et al.vs. Fuhan, surviving part- 
mer, 531. 


. Notice to an agent after termination of his agency is not notice 


to former principal. Boardman, next friend, et al. vs. Tay- 
lor et al., 638. 


. Bank being agent to negotiate a loan, and having consummated 


same, that borrower (who was a trustee) deposited the money 
inthe bank and afterwards drew checks on it for his own use, 
with knowledge of the bankers, did not affect their former 
principal, and was inadmissible against him. /ézd. 


. Payment by borrower of a sum of money toa bank for negoti- 


ating a loan, though bank acted as agent for vender, to whom 
v 66—51 
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legal interest was paid, did not taint transaction with usury, 
lender having received none of such money, and having 
no knowledge of it dd. 


PRINCIPAL AND SURETY. 


1. Security paying part of 7. fa.is not entitled to control same to re- 
imburse himself. Cherry vs. Singleton, 206. 

. Transferree who had bought property from principal debtor buy- 
ing f. fa. to protect himself, does not authorize equitable re- 
lief. Jdzd. 

. Oaths of sureties on treasurer’s bond under act of 1876, require- 
ment not merely directory. Surety would be discharged by 
failure of others to make oath unless estopped by his own con- 
duct. Mayo, sheriff, vs. Renfroe, go8. 

. Possibly surety who did not make oath and signed with knowl- 
edge that others had not done so, would be estopped ; especi- 
ally with recital of taking oath in the bond, though no oath was 
attached. ddd. 

. Rule absolute obtained against sheriff and suit brought on bond, 
sureties can urge same defenses that sheriff could to rule. 
Watts, adm'r, us. Colquitt, governor, for use, 492. 

. Validity of process under which sheriff col!ected money could 
not be attacked. dd. 

. Note payable to N. or bearer, and sigred by two sureties, being 
delivered to the principal, and by him deposited as collateral 
for another note, sureties are not discharged, though they ex- 
pected note to be used only to borrow money from N. Da- 
vis et al. vs. Atlanta National Bank, 651. 


See Tax, 8-9; Equity, 14-15. 


PROMISSORY NOTES. See Amendment, 1; Statute of Limita- 
tions, 12, Principal and Surety, 7 ; Indorsement, 1-4. 


QUO WARRANTO. 


1. Practice, where not regulated by statutes or local laws, is to pre- 
sent petition, verified by affidavit, for leave to file information ; 
rule #zsz issues ; on its return, unless respondent shows such 
cause as puts his right beyond dispute, leave will be granted 
to file information, that question of right may be determined. 
Harris et al., trustees, vs. Pounds et al., trustees, 12}. 


2. Affidavit as to facts on which petitioner rests his title should be 
positive ; as to usurpation it may be on information and belief. 


Lbid. 
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3. Proceeding not demurrable because copies of papers referred 
to are not exhibited, though more satisfactory course is to at- 
tach them. J/dzd. 


4. Pilots are not public officers or civil officers, so as to be subject 
to guo warranto. Their licenses are like other licenses to- 
do business. Dean et al. vs. Healy, 503. 


RAILROADS. 


1. Declaration set out cause of action against a railroad for dama- : 
ges to personalty, summons with copy attached and referred 
to was served on agent; action was not fatally defective 
against railroad because summons was directed to agent in- 
stead of to railroad. Western and Atlantic Railroad vs, 
Kirkpatrick, 6. 


. Negligence being turning point in case, in suit against railroad, 
on certiorari judge may grant new trial, but should not ren- 
der final judgment contrary to judgment below. Mitchell 
us. Western and Atlantic Railroad, 242. 


. Two disinterested persons, on oral request of owner and rail- 
road, made survey of damaged freight and reported on same; 
but matter was not adjusted, and suit was brought. Report 
was not admissible, though in writing, and though it had 
long been the custom of the railroad at that point to adjust 
such disputes in that manner. Central Railroad vs. Rogers, 
251. ; 

. Goods received by railroad from connecting line and carried over 
its road, presumed received “as in good order,” if nothing to 
contrary appears. did. 


. Change of cars or issuing new bills of lading en route does not 
effect liability under §2084 of Code. Jdzd. 


. Sufficient passenger trains being provided, railroad may run 
pay-train, and exclude passenger therefrom. One entering 
same knowingly, without consent of railroad, becomes a 
trespasser. Southwestern Railroad vs. Singleton, 252. 


. Fact of being on such train, in case of injury, was an element 
to be considered in determining his prudence or negligence, 
and the liability of the railroad. Jdzd.. 


. Duty of passenger entering pay-train was to leave same as soon 
as he prudently could after notice of rule prohibiting his rid- 
ing thereon. did. 


. Leaving car moving at the rate of fifteen miles per hour, on ad- 
vice or concurrence of conductor, right to recover involves 
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question whether he used only means of getting off provided 
by the company, which he could use under the circumstances, 
and whether he used ordinary care. dzd. 

. Negligence which prevents employé from recovering for in- 
jury by co-employé is that which operates at time of injury. 
Atlanta and West Point Railroad vs. Fohnson, 259. 

. Railroad transporting live stock may contract with shipper to re- 
lease it from damages disconnected from running of trains, 
as from overloading, suffocation, etc. Georgia Railroad vs. 
Beatie et al. surviving partners, 478. 

. Would contract to release railroad from damages resulting 
from running or conduct of trains be contrary to public 
policy? Quaere. Ibid. 


. Railroad transporting live stock is common carrier as to them, 
and liable except for act of God, the public enemy or the an- 
imals themselves, in absence of special contract. Georgia 
Railroad vs. Spears, 485. 

. Liability may be limited by special contract. /dzd. 

. Not limited by mere notice in bill of lading ; but contract in- 
corporated in bill of lading and signed by both parties, suf- 


ficient. Jdzd. 

. Contract of shipper of live stock, in consideration of free pass 
over road, to assume all risk of damage except from collis- 
ion or running off track, not unreasondble nor contrary to 
public policy. dd. 

. Leaving copy of declaration and process with depot agent is not 
sufficient service on individual lessee of railroad. ones vs. 
Georgia Southern Railroad et al., 558. 

18. Evidence in suit by employé against railroad failing to show 
that he was without negligence, or. that there was negligence 
inhis fellow servants, non-suit was properly awarded. Jdzd, 

19. Declaration alleging necessity and duty of employé of railroad 
to take certain position on train, that while there, without 
fault on his part, he was stricken by a water spout which the 
company had negligently placed near its track, and of which 
plaintiff had no knowledge, was sufficient on general demur- 
rer. Adlanta, etc., Air-Line Rwy. Co. vs. Woodruff, 707. 

. Railroad, through its agents,must give reasonable signals of de- 
parture of trains. Perry vs. Central Railroad, 746. 

. Passenger needlessly lingering about depot and neglecting to 
board train, railroad only bound to use ordinary diligence. 
Lbéd. 
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22. Railroad has the right to presume that passengers will get on 
and off cars at places designated for those purposes: it is 
not bound to keep its track clear for those who pursue trains. 
Tbid. 

23. Railroad is not liable for damages unless its negligence was the 
natural and proximate cause of injury. If its negligence 
would have done no harm but for interposition of agent in- 

* dependent of the road, there can be no recovery. J/dzd. 


See Negligence, 4; Evidence, 8,9; Damages, 5-6. 
RECEIVER. See /ujunction and Recetver. 
REMAINDER, See Statute of Limitations, 11; Estates, 1, 2, 4. 
REMOVAL OF CAUSES. See United States Courts, 1-2. 
RES ADJUDICATA. See Fudgments, 4, 5, 12. 
RES GEST. See Evidence, 8. 


ROADS AND BRIDGES. 


1. Power conferred on county commissioners to establish, alter or 
abolish private ways, does not include power to remove ob- 
structions. Badley, ayt., vs. Bazemore et al., 537. 


See Municipal Corporations, 7-10, 14-16. 


RULE. See See Fustice of the Peace, 1,2; Sheriff, 1,2; Practice 
in Superior Court, 22, 2}. 


SALE. See Vendor and Purchaser. 


SAVANNAH. 


1. Municipal authorities are bound only for ordinary diligence in pre- 
venting injury from canal forming part of system of sewers, 
but diligence extends to keeping open and in good order as 
well as to keeping up banks, regard being had to ordinary 
changes of season. Mayor, etc., of Savannah. vs. Speers, 


704. 
See Municipal Corporations, 1-3. 


SCIRE FACIAS. See Bankruptcy, 1; Statute of Limitations, 3. 
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SERVICE. 


I. Corporation being defendant to suit, entry of service must specify 
manner of same. Hayden & Healy vs. Atlanta Savings 
Bank, 150. 

2. Corporation and natural person being defendants to suit, entry 
of service on “each of the defendants personally,” is insufficient. 
Lbid. . 

3. Sheriff a defendant to suit in justices’ court, service may be 
made by constable. dz. 

4. Leaving copy of declaration and process with depot agent is not 
sufficient service on individual lessee of railroad. ‘ones vs. 
Georgia Southern Railroad et al., 558. 

5. Holder of valid deed to secure debt from trust estate having 
granted further time, taken new evidence of debt and deed, 
under order of chancellor, his title was not rendered invalid 
because infant beneficiaries of tender years wete not served. 
Boardman, next friend, et al.vs. Taylor, 638. 


6. Such service, though required, is a formality. /d¢d. 


SET-OFF. See Administrators and Executors, 9. 


SHERIFF. 

1. Sheriff being defendant to suit in justice court, service may be 
made by constable. Hayden & Healy vs. Atlanta Savings 
Bank, 150. 

2. Execution issued by governor and levied by sheriff attacked by 
bill as founded on no constitutional law, sheriff was substan- 
tial party, and superior court of his county had jurisdiction. 
Mayo, sheriff, vs. Renfroe, go8. 

3. Rule absolute being obtained against sheriff and suit brought on 
bond, sureties can urge same defenses that sheriff could to rule. 
Watts, adm’r,vs. Colquitt, governor, for use, 492. 

4. Validity of process under which sheriff collected money could 
not be attacked. /dzd. 

See Practice in Superior Court, 22, 23, 


SLANDER. 


1. Words imputing crime forming basis of suit for slander, same 
degree of evidence is necessary to support plea of justification 
as would be necessary to convict on criminal prosecution for 
offense. Weliiams vs. Gunnels et al., 521. 
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STATE. See State Depositories, 1-4; Debtor and Creditor, 2, 3; 
Furisdiction, 5. 


STATE DEPOSITORIES. 


1. Act of 1879 “to establish state depositories * * and pre- 
scribe their duties and liabilities,” caption of, was sufficiently 
broad to cover provision for giving bond, and enforcing same 
in case of default. Seay e¢ al. vs. Bank of Rome et al. 609. 


2. Lien on property of depository attached from date of execution 
of bond, and on default the governor could issue execution 
as against a defaulting treasurer. did. 

3. Lien of state is not limited to property which can be reached by 
levy, but covers choses in action. /d¢d. 

4. Assignee of bank for benefit of creditors,and the creditors 
whom he represents, stand in no better situation than bank 
as to prior equitable liens. dzd. 


STATUTE OF FRAUDS. See Contracts, 13-15. 
STATUTE OF LIMITATIONS, 


1. Mutual accounts having run for a number of years with no ac- 
counting, liquidation, or like act, none of accounts are barred 
until last itemis so. Maddenvs. Blain, 4g. 

. Ft. fa. prevented from proceeding by injunction, statute does 
notrun. Cox et. al, vs Montford, adm’x., 62. 


. Sctre facias to revive dormant judgment must be begun in 
three years after dormancy; but judgment of revival need 
not be rendered within that time. Zhomasvs. Towns, 78. 

. Fraud, existence of, so as to avoid the statute of limitations is 
for the jary, not the court. Walker et. al., vs. Walker et 
al., 25}. 

. Trustee having promissory notes on solvent parties in 1858, and 
being directed by court of equity to invest in municipal bonds, 
though he failed to do so, yet if in 1863, having collected the- 
sum in Confederate money, he invested in Confederate bonds 
under order of the judge of the superior court and without 
fraud, the limitation act of 1869 applied against all who were 
sui juris in 1870, or became so nine months and sixteen days 
before bringing suit. /dzd. 

. Suit being brought in 1876 on due bills made prior to 1865, al- 
legations that they represented certain deposits made by an 
uneducated person with the maker, who received and held 
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the fund as a deposit; that in 1872 the plaintiff demanded 
his money, but defendant put him off, saying that it was best 
to let him hold it ; and that in 1876 he admitted the depusit, but 
claimed to have made payment, did not relieve the bar of the 
statute. Norrington vs. Phillips, ex'r, 255. 


. Note past due, maker removing from State, statute is suspended 
during absence. Miller, Fr., vs. Whitehead, 283. 


. Administrator may relieve debt of bar which did not accrue in 
life-time of decedent by new promise. Marietta Savings 
Bank vs. Fanes, 286. 

. Title in trustee, statute running against him bars minor bene- 
ficiary. Merritt vs. Merritt et al., 324. 

. New promise, to relieve bar of statute, must be distinctly al- 
leged. General allegation that new promises had been made 
in letters and by payments and releases on mortgage, evi- 
denced by hand writing of mortagagor,isin:ufficient. Fesup 
et al., trustee, Us. Epping® F3F4+ 

. Conveyance was made to trustee for woman for life, with remain- 
der to children, or in default of children z# esse at her death to 
grandchildren, with power to sell with consent of benefici- 
aries at any time ; trustee sold with consent of life tenant only: 
Held, that statute did not begin to run against remaindermen 
(the grandchildren, no children being left) until after death of 
lifetenant. City Councilof Augusta vs. Radcliffe et al., 469. 

. Agent of payee of note to collect being authorized by maker and 
surety to enter credit, and doing so in presence of both, con- 
stitutes new promise and prevents bar of statute. CRAWFORD 
J. dissented. Green et al., vs. Fuhan, surviving partner, 
SFT. 

. Judgment on note rendered by justice not at court room, 7. fa. 
was void, and payment and entry thereon did not prevent bar 
of statute as to the note. Reed vs. Thomas & McNeal, 595. 

. Limitation for suing to recover homestead under act of 1876 
made no exception in favor of married women and minors. 
Pittman, next friend, vs. Matthews et al., 600. 


See Evidence, 56. 


STREETS. See Municipal Corporations, 7-10, 14-16; Roads and 
Bridges. ; 


SUPERSEDEAS. See Practice in Superior Court, 22-2}. 


TAX. 
1. Right to run omnibuses, wagons, etc., to depots, whether in- 
cluded in business of keeping public stables in a city, de- 
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depends on custom. This, to be binding on authorities, 
must be so universal as to make the two occupations parts of 
the same business. J/ayor, etc., of Savannah vs. Feeley, 31. 
. Recovery of money paid for licenses to municipal corporations 
having power to issue same, not encouraged by the courts. 
Tbid. 

. Voluntary payments not recoverable. did. 


4. Payment will be held voluntary unless made under duress 


though agreement to pay be made under duress, if no legal 
steps be taken to resist, and subsequently payment be vol- 
untarily made, this is a voluntary payment. Jdzd. 

. Compromise decree between a city and tax-payers on a bill to 
enjoin collection of special tax for subsequent year, is not ad- 
missible in a suit by one of complainants to recover such tax 
paid in prior years. dd. 

. Ft. fa. for tax transferred and levied at instance of transferree, 
affidavit of illegality stating payment in full subsequently to 
transfer was good ; nor did surplus statements as to time: 
place and manner of payment render it demurrable. Weems 
vs. Stokes, 88. 


. Municipal corporation contracting to exempt from taxation “the 
road, rolling and live stock” of a street car company, stables, 
shops, houses for storage of lumber, and like conveniences 
were not exempted. AZ¢lanta Street Railroad vs. City of 
Atlanta et al., 104. 

. Execution-issued by comptroller general against defaulting tax 
collector and his sureties is an execution for taxes, and 
may be enforced against homestead. Cahn et al.vs. Wright, 
comptroller general, 119. 

. Surety’s property having been levied on under such 7. fa., and 
money im court being claimed.as exemption, on money rule 
fi. fa. took precedence. J/did. 

. Tax fi. fa. transferred since act of 1875 and not recorded in 
thirty days, transferree cannot enforce it as lien on property of 
defendant. Hoyt vs. Byron et al., 351. 

. Attorney general has no authority to bind state by settlement of 
tax execution for less than full amount. Sate vs. S. W. 
Railroad, 40}. 

. Western & Atlantic Railroad is subject to tax of one-half of 
one per cent. on net income, not more. State vs. W. & A. 
Railroad Company, 563. 

. Rate is fixed by contract, and cannot be altered during lease- 
Lbid. 
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14. Payment of income tax covers property necessary and proper 
for use and enjoyment of franchise, whether received from 
state or since purchased. Other property is subject as that 
of individuals. /dzd. 

15. Tax lien of city of Atlanta attached April 1st; subsequent sale 
of land, failure to pay purchase money, judgment against 
vendee, filing deed to him and selling under 7. fa., did not 
divest lien of city. Sheriff's sale conveyed what vendee had ; 
lien was on what vendor had. Freeman, trustee, vs. Mayor, 
etc., of Atlanta, for use, 617. 

16. Transferree of tax 7. fa. could not claim fund arising under 
sheriff's sale, and it was irrelevant to show that he permitted 
it to be paid to purchase money f. fa. bid. 


TITLE. 

1. Prescriptive title is a right a possessor of land acquires by rea- 
son of adverse possession during a period fixed by law, where 
it does not originate in fraud and is under claim of right. 
Burdell vs. Blain, 169. 

. Color of title is anything which serves to define the extent and 
character of claim to land, with parties from whom it may 
come and to whom it may be made. /ézd. 

. Deed of infant voidable, not void. Mathans vs. Arkwright et 
al., 179. 

. Recital of payment of one dollar as consideration of quit-claim 
deed sufficient. If not paid, conveyance is valid, and consid- 
eration recoverable. Jdzd. 

. Remainderman sixteen years of age joining her brother of full 
age in quit-claim to land indorsed on back of deed from her 
mother, who was life tenant, which was attested by her father, 
after lapse of twenty years from majority, and erection of 
valuable improvements by Jona fide purchaser, cannot re- 
cover. Insuch case ignorance is no protection against pre- 
scription. /dzd. 

. Forcibly entry and detainer not a remedy to test title. Stuckey 
vs. Carleton, 215. 

. Usurious taint avoids title, whether made directly from debtor 
to creditor, or whether debtor holding equitable title causes 
third party holding legal title to convey to creditor. Harro/d, 
Fohnson & Co.vs. Morgan, for use, 798. 


. Defense of usury in matters of account is personal privilege ; 
but judgment creditor may set up usury to avoid title and 
subject debtor’s property. dzd. 
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g. Deed to secure debt, though bond to re-convey on payment be 
given, passestitle. Thaxton et al.vs. Roberts, 704. 
10. Such title is not affected by subsequent bankruptcy and dis- 
charge of debtor ; nor by fact that he returned the land as his 
in the bankrupt court. dz. 


11, Consent of wife to deed to secure debt not necessary to pass 
title. did. 


See /nfancy, 1-5; Estates, 4; Deeds, 8-9; Tax, 18. 


TORTS. See Husband and Wife, 3-4. 
TREASURER. See Officers, 2-5. 
TROVER. See Evidence, 55-56. 


TRUST. 


1. Deed declared void for fraud, grantee holds alone as trustee for 
grantor and his heirs. Equity will not interfere at the in- 
stance of a purchaser from one who received a voluntary 
conveyance from the grantor after deed sought to be set aside 
was made. Bozeman et al. vs. Cox et al., 67. 


2. Trustees of church appointed by court have prima facze right 
to represent trust and prevent its illegal diversion. Bates et 
al., trustees, et al. vs. Houston et al., 198. 


3. Judgment against.a trustee for a sum definite, based on allega- 
tion in declaration that the debt was one for which the trust 
estate was liable, “the articles contained in said account be- 
ing furnished to and used by said trust estate, and by which 
it was greatly benefitted,” supported by proof that the ar- 
ticles were furnished to the trustee to enable the life-usee of 
the estate to make a crop on land so held by her, will not be 
set aside, on motion, on the ground that the trust was not de- 
scribed. Branch &» Smith vs. Carswell, trustee, 254. 


4. Widow unable to give bond for administration obtained assist- 
ance of bank, petitioned and obtained order allowing bank to 
collect insurance and hold as trustee for herself and children; . 
$4,000.00 was collected and held on deposit at seven per cent. ; 
on petition of widow and bank, under order of chancellor, 
with guardian ad /item for children, money was invested in 
capital stock of bank: He/d, that purchase was légal, though 
bank subsequently failed. Haddock et al. vs. Planters’ Bank, 


496. 
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5. Immaterial whether officer of bank advised widow of financial 
condition of bank at time or not, there being no fraud. Jdzd. 

6. Cestui gue trusts of full age having signed an application by 
the trustee for leave to convey realty to secure a loan for the 
benefit of the trust estate, in a contest with an innocent 
holder under such order, it was not admissible to show that 
they never read the application nor had it read to them. 
Boardman. next friend, et al. vs. Taylor, 638. 

7. Holder of valid deed to secure debt from trust estate having 
granted further time, taken new evidence of debt and new 
deed, under order of chancellor, his title was not rendered in- 
valid because infant beneficiaries of tender years were not 
served. did. 

8. Such service, though required, isa formality. Jdzd. 


See Estates, 4. 
UNITED STATES COURTS. 


1. Removal of causes, acts relating to, discussed. Tomes et al. 
vs. Foreman et al., 771. 


2. Right of removal once becoming perfect not taken away by 


subsequent amendment in state or federal court. Jdzd. 
UNITED STATES MAILS. See Contracts, 22. 


USURY. See /nterest and Usury. 


VENDOR AND PURCHASER. 


1. Contract made for sale of cotton stored in warehouse, within 
knowledge of both parties, price agreed on, and vendor de- 
livers warehouse receipts and takes check for purchase price, 
delivery may be inferred. Rawls vs. Saulsbury, Respess & 
Co., 394: ¢ 

2. Vendor delivering check to bank, having amount entered to his 
credit in bank pass-book, and taking same, sale was complete, 
and relation of debtor and creditor existed between vendor 
and bank. Jd2d. 


VENUE. See Criminal Law, 24, 35. 


VERDICT. 


1. Verdict in this case not void for uncertainty. A/s/anta Street 
Railroad vs. City of Atlanta et al., 104. 
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2. Must be founded on evidence. No evidence introduced, error 
to allow verdict for defendant. Burdell vs. Blain, r6y. 


3. Several pleas filed, and general verdict for defendant found, on 
objection, jury should be required to state on what plea or 
pieas it is based. W#l/iams vs. Gunnels et al., 521. 

4. Verdict in attachment in favor of plaintiff against defendant 
for specified sum, is sufficient. W#lson, assignee, vs. Stricker 
& Co. et al., 575. 

5. Suit being on contract, and no defense filed, under constitution 
of 1868, judgment by default should have been taken ; ver- 
dict and judgment thereon were void. 7zppin vs. White- 
head, 688. 


WAIVER. See Jndorsement, 1-2. 


WATER-COURSES. 


1. Subterranean stream may generally be diverted without liability 
to proprietor of land which it would otherwise reach. Sad- 
dler vs. Lee et al., 45. 


2. Subterranean stream having emerged, run a short distance, 
sunk again, and again come to the surface lower down, if its 
exact course can be traced to point of second emergence, 
proprietor of surface at the latter point will be protected in 
its use. ddd. 


WESTERN & ATLANTIC RAILROAD. See Zax, 12-14. 


WILLS. ‘ 


1. Deed is not rendered testamentary by reservation of life estate, 
with use and occupancy, in the maker. Wéeliiams et al., 
ex’rs, us. Tolbert et al. 127. * 


2. Facts surrounding the making of papers offered as testamen- 
tary in this case do not indicate that they were so intended 
by the maker. Jdzd. 

3. Attestation by three witnesses, at suggestion of a lawyer, does 
not make instrument testamentary. dz. ' 

4. Several papers were propounded as testamentary, but only one 
admitted to probate; propounders (who were named as execu- 
tors) appealed as to others; upon finding against them, costs 
were properly awarded against them as individuals. /dzd. 

5. Testator bequeathed all his estate to his wife until January 1, 

+ 1889, when she was to distribute to each child $7,000.00, any 





previous payment being deducted, and directed that if any of 
the children should die without leaving any heirs, their share 
should be divided among the surviving children: He/d, that 
the limitation as to dying without heirs terminated with 
the date of distribution, and the children or their heirs then 
took absolutely. TZaylor, ex’x, et al. vs. Meador, 230. 

6. Instrument, though in form of deed, evidently intended to pass 
no estate until death, construed to be will. Sperber vs. Bal- 
ster et al., 317. 

7. Probate of wills, court of ordinary has exclusive- jurisdiction 
over. Will cannot be proved and introduced in evidence in 
superior court. Jdzd. : 

8. Will providing that proceeds of certain property should be 
equally divided among legatees already named, (certain 
legatees being named in two preceding items,) was not am- 
biguous, and parol testimony was not admissible to show 
what legatees were intended. Carson et al. vs. Searcy, ex'r, 
et al., $50. 

g. Construction of paper, whether testamentary or not, is for the 
court ; proper execution, testamentary capacity and voluntary 
making are forthe jury. Watford vs. Forester, adm'r, 738. 


See Administrators and Executors § ; Estates, 2- FZ. 


WITNESS. 


1. Any witness who will swear that he knows or would recognize 
handwriting is competent to testify to genuineness or falsity 
of a signature. Sources of information go to the credit of 
witness and weight of testimony. Sessman vs. Girardey et 
al, 78. 

2. Affidavit of witness used on motion for new trial to weaken the 
force of her testimony by interrogatories at the trial, was not 
admissible on a second trial, though witness had died and her 
interrogatories were again used. dzd. 

3. Experts in kerosene oil are competent witnesses concerning the 
tests thereof, though not legalinspectors. Downing vs. State, 
rII0, 160. 

4. One partner selling his interest in a note payable to firm to the 
other partner and dying, in a suit by transferree makers 
were not competent to show payment to decedent. M/c- 
Whorter & Young vs. Sell, £39. 
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5. Witnesses in a criminal case being sworn and put under rule 
that one who remained in court was allowed to testify to cor- 
rectness of diagram, was no ground for new trial. Betts vs. 
State, 508. 

6. Son-in-law of deceased being allowed to remain in court to assist 
in prosecution, other witnesses being under rule, that he was 
allowed to testify was no ground for new trial. dd. 

7. Jury may consider witness before them, his manner, integrity 
and uprightness, and character for veracity, if they know it. 
Anderson vs. Tribble, 584. 

See Evidence 5, 14; Criminal Law, 21; Practice in Supe- 
rior Court, 21. ; 


YEAR’S SUPPORT. 


1. Widow must account for funds of estate in her hands before 
payment to her of sum set apart as year’s support. If she 
has paid debts therewith as executrix, it should appear that 
they were higher than claims of creditors in present case. 
Churchill vs. Bee & Co. et al., 622. 





